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MISTAKE IN THE LAW OF TORTS. 


HE only rational basis for allowing recovery in tort seems to 
be blamableness. To allow one man to compel another to 
make good a loss which the first has suffered, when that other is 
no more to blame than he, simply transfers the misfortune from 
one innocent party to another equally innocent. That it was the 
defendant whose act caused the loss does not alter the case. Peo- 
ple must act. One cannot then be considered reprehensible merely 
because he has acted. Because of this necessary action accidents 
will happen and losses will occur when neither party is at all in 
fault. If the lawis to do anything in such cases the sensible thing 
would be to divide the loss equally between the parties concerned. 
The common law does not do this. The reasons no doubt are his- 
torical. Ina rude stage of civilization it seemed fairly reasonable 
to make a man pay for all the damage he had done, and the rule of 
absolute liability was the result. In getting away from that rule 
the courts have held that, in this case and that where previously 
there was liability, there shall be no recovery. Asa result, in many 
cases the party suffering the loss can recover nothing, while in 
the rest he can hold the defendant liable for all the damage done. 
Granting that we cannot have a division of misfortune, it is useless 
simply to shift it unless for good reason. It is better, then, where 
neither party is to blame, to let the loss lie where it happens to 
fall. 
There is of course nothing new in the above paragraph. The 
44 
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same ideas have been well expressed again and again.! Their good 
sense has appealed to the judges, and as a result our law of torts 
has been changed from one of absolute liability to one in which for 
the most part recovery is based on culpability.2. Now, it can be 
safely said that for accidental injury one is not liable. However, 
in a large class of cases, which may be called cases of mistake, 
there is no fault on the part of the defendant, just as there is none 
in cases of accident, and yet recovery is allowed. To call attention 
to this aspect of such cases this paper is written. 

What are cases of mistake? Accident and mistake have been 
confused occasionally. We can best understand mistake by con- 
trasting it with accident. The terms “intention,” “ negligence,” 
and “accident,” have reference to the effect produced by the tortious 
conduct and not to the conduct itself. Otherwise all torts would 
be intentional in the sense that the actor’s bodily activity is in- 
tended. An intentional tort is one in which the wrongdoer actu- 
ally foresees and intends an effect,® which is an injury to the other 
party. Likewise a negligent tort is one in which the wrongdoer 
as a prudent man should have foreseen that such an effect was prob- 
able enough to warrant foregoing the conduct or guarding against 
its consequences. The legal idea of accident negatives both in- 
tention and negligence. A case of accident then is one where 
the effect was neither intended nor was so probable a result as to 
make the conduct negligent. On the contrary, in the cases of 
mistake that arise ® the effect is zntended, and the error consists in 





1 As in Brown v. Collins, 53 N. H. 442 (1873). 

2 Holmes, Com. Law, chap. i—iv. ; Wigmore, 7 HARVARD LAW REVIEW 315, 383, 441. 

8 Exceptions exist, of which the following may be mentioned: (2) Damage done 
through violating a statute passed to prevent such damage. Norton wv. Co., 113 
Mass. 366 (1873). (4) Damage done in committing a seriously wrongful act. Peter- 
son v. Haffner, 59 Ind. 130 (1877). (c) Injury to adjoining land by removing support. 
Gilmore v. Driscoll, 122 Mass. 199 (1877). (@) Injury committed by animals when 
trespassing on realty, or elsewhere when the owner has scienter. Noyes v. Colby, 30 
N. H. 143 (1855); Reynolds v. Hussey, 64 N. H. 64 (1886). (e) Injury occasioned 
by using fire —a possible exception in England not existing in the United States. 
Batchelder v. Heagan, 18 Me. 32 (1840). (jf) The Fletcher v. Rylands exception, not 
always followed in the United States. Marshall v. Wellwood, 38 N. J. L. 339 (1876). 

‘4 Holmes, Com. Law, 54, 55, 91, 94-95- 

5 If one injurious effect be intended but another accidentally follows, it is not a case 
of intentional tort. However the actor is liable under one of the exceptions to the 
accident rule if the result intended was seriously wrongful. See ante, p. 336, note 3 (6). 

6 The writer knows of no case where one comntitted a negligent tort because of 
mistake. One shooting at an object near a horseunder circumstances showing care- 
lessness as to the safety of the horse, relying for excuse on the fact that he thought 
the horse his own, would raise the question. No doubt the decision would be the 
same as if he had intended to kill the horse under the same mistake. 
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thinking that such an effect is not tortious! To illustrate: one 
who, knowing his neighbor’s line is but ten feet away, cuts down a 
tree in such a way that under all probable conditions it would fall 
upon his own land and not on his neighbor’s, commits but an acci- 
dental trespass if through some improbable defect in tree or soil 
it actually falls on his neighbor’s land. The entry into the land 
which belonged to his neighbor, which is the injurious effect, was 
neither intended nor reasonably to be foreseen. But one who thinks 
he owns all the land which the tree could possibly fall on, and in- 
tentionally cuts it so that it falls on land which turns out to be his 
neighbor’s, has committed an intentional trespass under mistake. 
The falling of the tree upon the land in question was intended 
under the erroneous notion that such a result would violate no one’s 
right. Again, one who shoots a rifle in a forest in which another’s 
presence is highly improbable will commit an accidental battery if 
the ball glances and strikes some one who chances to be near by. 
The contact was not intended and could not reasonably be expected. 
But if the hunter shoots at a thing which he reasonably supposes 
to be a bear, but which turns out to be a shepherd’s dog, he has 
committed a trespass to personalty under mistake. The contact was 
intended under a mistaken idea that it was an injury to no one.” 
There may be mistakes not of this character. A mistake may 
show that there was neither intention nor negligence, and so pre- 
vent liability. One who does an act under an erroneous notion of 
the surrounding conditions which will determine what the effect 
of the act will be, which notion, if true, would make an injurious 
effect improbable, is not negligent unless careless in entertaining 
the belief. He did not intend and could not reasonably anticipate 
the effect which followed. The mistake makes it a case of acci- 
dent. The authorities as to accident and not those as to mistake 
govern the case. In the Nitro-Glycerine Case*® the defendants, 
Wells, Fargo & Co., transported a box from New York to San 
Francisco. On arrival its contents, appearing like sweet oil, were 
found leaking. It was taken to the store-room for examination. A 
servant attempted to open it. The contents, being nitro-glycerine, 
exploded, destroying much of the plaintiff's property adjoining that 
used by the express company. Negligence either in receiving the 





1 This language includes both mistakes of law and mistakes of fact. The present 
discussion, without attempting any very careful discrimination between the two, will 
be confined to mistakes of fact. The cases make little of the difference, but perhaps 
because even mistakes of fact do not excuse. 

2 Cases similar to these hypothetical ones are cited later. 

8 15 Wall. 524 (1872). 
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box for carriage or in not recognizing the contents, nitro-glycerine 
being then comparatively unknown, was negatived. If the contents 
had been sweet oil, as defendants mistakenly supposed, no injury 
to plaintiff's property would have resulted. There being no negli- 
gence in making the mistake, the case was one of accident and 
the plaintiff failed to recover.! 

There are other cases where mistake prevents some other ele- 
ment of the tort from being present, and so makes liability impos- 
sible. Honest error would often show that so-called “ malice” was 
not present, though not always nor necessarily. One who believed 
in his cause usually would not be prosecuting maliciously,? but he 
might be. If the occasion of uttering defamation were privileged 
and the defendant believed his statement true, he would not often 
be found malicious. In any case where malice is essential this 
use of mistake would be permissible in defence.* In conversion 
mistake may show that there was no intent to convert at all. In 
deceit an honest belief in what was said would establish absence of 
the fraud which is usually held a necessary element of the tort.® 





1 Many cases might be added, but the principle is clear. In the same way a mistake 
in supposing that no one is in a position to be injured by defendant’s act, if non-negli- 
gent, makes a case of accident. Sutton v. Bonnett, 114 Ind. 243 (1888). If the mis- 
take is negligent there is liability. Bahel v. Manning, 70 N. W. 327 (Mich., 1897); 
Whitten vw. Hartin, 163 Mass. 39 (1895). 

2 Davies v. Jenkins, 11 M. & W. 745 (1843), in which it was held that where, because 
of identity of names, proceedings had been instituted against the wrong person, an action 
on the case for malicious prosecution would not lie as the mistake showed lack of malice. 

8 In such cases but for the defendant’s mistake he usually would be liable, and one 
might conclude that it is his doza fide error that excuses him. But it is not primarily 
lack of culpability that creates the defence, but some public policy, such as the desire 
to have criminals prosecuted, to have bad characters discovered when the interest of 
the parties makes that proper, and the like. This is clear whenever the error was 
made negligently. Then there is culpability, and yet the defendant is not held for 
lack of the showing of malice. Thus these cases cannot fairly be used as author- 
ities on the mistake question. Of course it is arguable that in cases where only 
non-negligent mistake frees the defendant it is some public policy and not lack of cul- 
pability that brings about the result. But it is believed that several of the instances 
cannot be accounted for on such grounds. (The difference between negligent and 
non-negligent mistake is noticed on p. 339.) 

* Nelson v. Whetmore, 1 Rich. 318 (S. C., 1845). The defendant mistakenly 
thought that a negro was free and assisted him to get North. Held, that these facts 

constitute no conversion, as the defendant, not knowing he was dealing with property, 
could not be asserting dominion. 

5 LeLievre v. Gould, [1893] 1 Q. B. 491. Of course if fraud is required the mistake 
though negligent prevents liability. If negligent deceit. be considered actionable and 
deceit brought within the general theory of torts, non-negligent belief in the truth of the 
statement would make out a case of accident, since it would show that damage, which 
is the injurious effect required, was neither intended nor reasonably to be foreseen. 
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All such cases equally should not be considered in determining 
whether mistake excuses what would otherwise be a tort. They 
show that on other grounds no tort was committed. The cases of 
mistake which we need to consider, then, are only those where a 
tort plainly has been committed unless mistake in itself excuses. 
The question is, does the mistake prevent liability ? 

At the outset it is to be noticed that the mistake may be made 
either negligently or non-negligently. A negligent mistake may 
be defined as one which a prudent man under the circumstances 
would not make. We should expect to find that a mistake made 
negligently would not avail a defendant in any way, for only non- 
negligent mistake is analogous to accident. Such no doubt is the 
law.} ’ 

Coming, then, to non-negligent mistake, the cases that have 
arisen may be noticed, contrasting them with those as to accident. 

Concerning torts to the person it must now be conceded that 
there is no liability for accident, whether the wrong takes the form 
of assault, battery, or imprisonment.2 The authorities regarding 
mistake are by no means so unanimous. On the one hand, we 
have certain instances where the mistake is held no excuse; on 





1 In those instances where one is held despite even non-negligent mistake the 
question whether the mistake is negligent or not is immaterial, and so is seldom dis- 
cussed. Association v. Rutherford, 51 Fed. 513 (1893), is, however, a case where the 
defendant was held for publishing matter, negligently treating it as true, when he would 
have been equally liable had he non-negligently believed it true. The following cases 
arose under circumstances where a non-negligent mistake would excuse the defendant, 
and they hold that a negligent one does not: Isaacs v. Brand, 2 Stark. 167 (1817), 
where an officer arrested one for felony on unreasonable suspicion; Allen v. Wright, 
8 C. & P. 522 (1838), where a private person arrested the plaintiff for felony on un- 
reasonable suspicion that he committed it; Carratt v. Morley, 1 Q. B. 18(1841), where 
a judge made a negligent mistake of fact as to jurisdiction; King v. Franklin, 1 F. & 
F, 360 (1858), where a captain unreasonably thought that the plaintiff was engaged 
in a mutiny; Hill v. Rogers, 2 Ia. 67 (1855), semd/e, where the defendant unreasonably 
thought defence of another necessary; Murdock v. Ripley, 35 Me. 472 (1853), where 
the defendant unreasonably thought excessive force necessary to accomplish an arrest; 
State v. Bryson, Winston, Law (No. 2), 86 (N. C., 1864), where the defendant 
unreasonably thought he was about to be struck. 

2 As to assault there is perhaps no case in point, except as all cases of battery are 
in point, since a battery includes an assault; but it is clear that there is no liability 
because (a) there is no liability even for negligent assault unless damage other than 
fear or expectation of contact follows, Kalen v. Ry., 47 N. E. 694 (Ind., 1897), and 
(4) liability for negligent assault, even when physical injury follows the fear, is disputed, 
Vict. Ry. Com. v. Coultas, 13 A. C. 222 (1888) ; Spade v. Ry., 47 N. E. 88 (Mass., 1897) ; 
Purcell v. Ry., 50 N. W. 1034 (Minn., 1892). As to battery, Stanley v. Powell, [1891] 
1 Q. B. 86, and Brown v. Kendall, 6 Cush. 292 (Mass., 1850), settle the law. Cases 
of accidental imprisonment seem lacking, but no doubt the lawis thesame. Locking a 
room which defendant reasonably supposed plaintiff had left would be an example. 
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the other hand, we have even more numerous sets of circum- 
stances in which the defendant is not held. In the following cases 
the mistake does not aid the defendant : where an officer with valid 
process arrests the wrong person,! or arrests on process not fair 
on its face,? or commits a battery mistakenly supposing that the 
plaintiff is unlawfully resisting a levy ;* where a private person 
arrests for a felony without warrant when none had been com- 
mitted ;* where, without warrant, there is an arrest of one mis- 
takenly supposed to be breaking the peace ;° where the defendant 
erroneously supposes that he is defending his property against non- 
criminal invasion,® that he is recapturing his property,’ or that the 
plaintiff is a lunatic proper to be imprisoned.’ ‘But in the fol- 
lowing cases the mistake excuses: where an officer supposes one 
to be subject to arrest who has a privilege ;® where a private per- 
son mistakenly supposes that an officer whom he assists has proper 
process ;!° where an officer erroneously thinks that the plaintiff is 
a felon," or where a private person, a felony having actually been 
committed, makes the same mistake ; ” where the defendant wrongly 
supposes that the plaintiff is the aggressor in an affray,!* or that 
the plaintiff is assaulting him when in fact no attack is being 
made," or another is the assailant ;” where the defendant commits 





1 Coote v. Lighworth, Moore 457 (1596); Shadgett v. Clipson, 8 East 328 (1807); 
Hoye v. Bush, 2 Scott N. R. 86 (1840); Com. v. Kennard, 8 Pick. 133 (Mass., 1829), 
semble ; Griswold v. Sedgwick, 1 Wend. 126 (N. Y., 1828); Formwalt v. Hylton, 1 S. 
W. 376 (Tex., 1886). 

2 Rafferty v. People, 69 Ill. 111 (1873) ; Com, v. Crotty, 10 Allen 403 (Mass., 186s). 

8 Elder v. Morrison, 10 Wend. 128 (N. Y., 1833); Brownell v. Durkee, 79 Wis. 658 
(1891). 

4 Samuel v. Payne, 1 Doug. 359 (1780). 

5 Phillips v. Fadden, 125 Mass. 198 (1878). 

6 Hall v. Powers, 12 Met. 482 (Mass., 1847). 

7 Bowman zv. Brown, §5 Vt. 184 (1882). 

8 Fletcher v. Fletcher, 28 L. J. R. (Q. B.) 134 (1859); Van Deusen v. Newcomer, 
40 Mich. go (1879) — where, however, the court was equally divided, and the case was 
sent back on other grounds. 

® Countess of Rutland’s case, 6 Co. 53 (1606); Cameron v. Bowles, 2 W. Bl. 1195 
(1778); Tarlton v. Fisher, 2 Doug. 671 (1781). 

10 Firestone v. Rice, 71 Mich. 377 (1888). Contra is Elder v. Morrison, 10 Wend. 
128 (N. Y., 1833). 

11 Samuel v. Payne, 1 Doug. 359 (1780); Doering v. State, 49 Ind. 56 (1874). 

12 Mali v. Lord, 39 N. Y. 381 (1868). 

18 Timothy v. Simpson, 1 C. M. & R. 757 (1835). 

14 Shorter v. People, 2 N. Y. 193 (1849); Redd v. State, 99 Ga. 210 (1896). 

15 Paxton v. Boyer, 67 Ill. 132 (1873). In this case the court entirely disregarded 
the distinction between accident and mistake, and relied solely on accident cases for 
its decision. Morris v. Platt, 32 Conn. 75 (1864), an accident case cited by the court, 
and Paxton v. Boyer itself are also treated as identical by Professor Ames, Cases on 
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a battery on the plaintiff in defence of another person mistakenly 
thinking that his interference was necessary to repel the plaintiff's 
assault on such person ;! where the defendant erroneously sup- 
poses he is defending his property against criminal attack ;? where 
a parent,® teacher,‘ or captain of a vessel ® thinks that actions which 
deserve punishment have taken place ; where a judge makes a mis- 
take of fact as to his jurisdiction,® or a like mistake as to the merits 
of the case.’ There are other instances where the question has 
arisen, but these sufficiently show the clear divergence of holding. 

It is believed that no adequate distinction can be drawn be- 
tween these two lines of cases. The injury inflicted by the de- 
fendant may be as great in one as in the other. The chances 
of mistake seem about equal. When the defendant is pro- 
tecting himself against supposed injury, there seems some tend- 
ency to excuse him because of the mistake when the injury 
would be very serious, but not otherwise. For example, in the 
case of supposed battery to his person or criminal entry into his 
house, he is excused if he attacks the person he thinks a wrong- 
doer, while he is not in the case of an entry on land if merely a 
civil wrong. But preventing a dangerous lunatic from causing in- 
jury is about the same as preventing an attack on the person, and 
yet in that case the defendant is held. The distinction between 
cases where an officer arrests the wrong person and those where he 
arrests a privileged person is rather shadowy, since he does not 
have to make the erroneous arrest in either case.8 Also, why is it 





Torts, 71, n. 4, and Shearman and Redfield, Negligence, i. 16, n. 5. This only shows 
how very analogous on principle accident and mistake are. 

1 Hill v. Rogers, 2 Ia. 67 (1855). 

2 Smith v. State, 32 S. E. 851 (Ga., 1899); Bell v. Martin, 28 S. W. 108 (Tex., 1893). 

8 State v. Jones, 95 N. C. 588 (1866). This is a case where public policy at least 
aids in creating the defence. Some courts hold malice necessary. Dean v. State, 8 
So. 38 (Ala., 1890). Others excuse only in case of non-negligent mistake. Johnson 
v. State, 2 Hump. 283 (Tenn., 1837). 

# Patterson v. Nutter, 78 Me. 509 (1886). Some courts here also require malice. 
State v. Pendergrass, 2 D. & B. 365 (N. C., 1837). Others do not. Lander v. Seaver, 
32 Vt. 114 (1859). 

5 King v. Franklin, 1 F. & F. 360 (1858), semdde. 

6 Calder v. Halket, 3 Moo. P. C. 28 (1840). 

7 Pratt v. Gardner, 2 Cush. 63 (1848). Here the decisions require malices and no 
doubt public policy is responsible. Kemp v. Neville, 10 C. B. N. s. 523 (1861). 
This case and that of parents are hardly authorities for freeing defendant on the ground 
of mistake (see ante, p. 338, n. 3), but are stated for completeness. They show that 
in such cases he is not held. 

8 He may be subject to punishment for contempt if he arrest one privileged, as a 
suitor going to or returning from court. Cameron v. Lightfoot, 2 W. Bl. 1190 (1778) ; 
Magnay v. Burt, 5 Q. B. 381 (1843). He is not bound to execute process on privi- 
leged goods. Winter v. Miles, 10 East 578 (1809). 
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that an officer has such exemption from liability for error when he 
is acting without warrant, and yet is held so strictly when acting 
under a warrant? If anything, one would expect more stringency 
when acting without warrant. Keeping in mind that in all the 
cases the defendant can be accused of no lack of care, it does seem 
that a different decision might well have been reached in those 
instances where he is held liable. No doubt the doctrines that an 
officer is liable for an arrest not covered by the process, and that 
a private person cannot justify an arrest for felony without a war- 
rant unless a felony has been committed, are too well established 
for judicial overthrow. But in other cases where the law is not 
so clear, the rule that one is not liable in tort unless culpable might 
well be applied. 

The rule as to accident applies to injuries to personalty quite as 
fully as to wrongs to the person.! On the other hand, in cases of 
mistake the courts almost invariably refuse to free the defendant. 
He has been held: where he thought he owned the property,? 
or that he had a qualified interest which justified his action ; where 
he had authority from one supposed to be owner ;* where he was a 
sheriff levying on wrong goods,’ or a private party aiding a sheriff 





1 Wakeman v. Robinson, 1 Bing. 213 (1823), semble ; Goodman v. Taylor, 5 C. & 
P. 410 (1832); The William Lindsay, L. R. 5 P. C. 338 (1873); Stainback v. Rae, 14 
How. 532 (U. S., 1852); R. R w. Zackary, 53 S. W. 327 (Ind. T., 1899) ; Jackson vz. 
Castle, 80 Me. 119 (1888); Dygert v. Bradley, 8 Wend. 469 (N. Y., 1832). It makes 
no difference that the wrong is a conversion. Simmons vz. Lillystone, 8 Ex. 431 
(1853). 

2 Clifton v. Chancellor, Moore 624 (1600); Basset v. Maynard, Cro, Eliz. 819 
(1601); Ford v. Hopkins, 1 Salk. 284 (1700) ; Wilkinson v. King, 2 Camp. 335 (1809) ; 
Peer v. Humphrey, 2 A. & E. 495 (1835) ; Walker v. Matthews, 8 Q. B. Div. 109 
(1881) ; Hobart v. Hagget, 3 Fairf. 67 (Me., 1835); Stanley v. Gaylord, 1 Cush. 536 
(Mass., 1848), semble; Gray v. Stevens, 25 Vt. 1 (1855); Dexter v. Cole, 6 Wis. 319 
(1858) ; Hazleton v. Week, 49 Wis. 661 (1880). In Indiana, New York, and possi- 
bly elsewhere, a peculiar rule prevails holding that a dona fide purchase is not a conver- 
sion. Valentine v. Duff, 34 N. E. 453 (Ind., 1893); Gillet v. Roberts, 57 N. Y. 33 
(1874). But even in those jurisdictions other acts as owner, though done dona fide, 
make one liable. Pease v. Smith, 61 N. Y. 477 (1875). 

8 Hartop wv. Hoare, Str. 1187 (1743); Hoare v. Parker, 2 T. R. 376 (1788), the court 
thinking that the rule was erroneous; M’Combie v. Davies, 6 East 538 (1805) ; Soc. 
v. Bank, 17 Q. B. Div. 705 (1886); Stanley v. Gaylord, 1 Cush. 536 Mass., 1848). 
Contra are Spackman v. Foster, 11 Q. B. Div. 99 (1883); Leuthold v. Fairchild, 2 
N. W. 503 (Minn., 1886). — 

4 Stephens v. Elwall, 4 M. & S. 259 (1815); Featherstonhaugh v. Johnston, 8 Taun. 
237 (1818); Hiort v. Bott, L. R. 9 Ex. 86 (1874); Co. v. Curtis, [1892] 1 Q. B. 495; 
Higginson v. York, 5 Mass. 341 (1809); Donahue v. Shippee, 15 R. I. 453 (1887). 

5 Cremer v. Humbertson, 2 Keb. 352 (1669); Glasspoole v. Young, 9 B. & C. 696 
(1829); Davies v. Jenkins, 11 M. & W. 745 (1843) semble ; North v. Peters, 138 U.S. 
271 (1891); Breichman v. Ross, 67 Cal. 601 (1885); Miller v. Bannister, 109 Mass. 
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in so doing,' or a subordinate public officer acting under orders 
from his superior ;? where he and other assignees in bankruptcy 
seized property not belonging to the bankrupt ;® where he thought 
he was justified for the purpose of protecting the property ;* where 
he thought the property wild game.® On the other hand, he has 
been excused: where he was an officer levying on property privi- 
leged from execution ;® where he dealt with property under a stat- 
ute concerning lost property and the property in question proved 
to be merely hidden ;7 where he was a judge making a mistake of 
fact as to jurisdiction,’ or merits.® 

There is little room for argument in the face of such an over- 
whelming weight of authority. It is important to notice that the 
contrary might have been held, and yet the rule that the owner 
may follow his property maintained. It is conceivable that the 
law should allow the owner to regain his property, and yet that he 
should have no action for damages against any one who had dealt 
with it in the non-negligent belief that he was acting rightfully. 
Without attempting, then, to combat the doctrine of caveat emp- 
tor, the question whether liability in tort should be allowed may be 
considered. Certainly about all that can be said for the doctrine 
is said by Chief Justice Holmes in the Common Law.” He says 
(a) that the case differs from that of accident, since here the de- 
fendant intended the injury. That is true, but seems to make 
no difference in principle except so far as it makes his further argu- 
ments possible. He himself admits this. If liability in tort de- 
pends on choosing conduct which will surely or probably lead to 





289 (1872); Cook v. Hopper, 23 Mich. 511 (1871); Rogers v. Weir, 34 N. Y. 465 
(1866). 

1 Oystead v. Shed, 12 Mass. 505 (1815). In Johnson v. Stone, 40 N. H. 197 (1860), 
it was held that one who took property, thinking that the sheriff had levied on it 
when he had not, was liable, though the sheriff commanded the taking. Concerning 
Oystead v. Shed, it may be said that as to arrests under similar circumstances there is 
considerable authority which is contrary in principle. See amée, p. 340, n. 10. 

2 Tracy v. Swartwout, ro Pet. 80 (U. S., 1836). 

8 Atkinson v. Maling, 2 T. R. 462 (1788); Summersett v. Jarvis, 3 Brod. & B. 2 
(1821) ; Benton v. Hughes, 2 Bing. 173 (1824). 

4 Kirk v. Gregory, 1 Ex. Div. 55 (1876). 

& Ranson v. Kitner, 31 Ill. Ap. 241 (1888). 

6 State v. Morgan, 3 Ired. L. 186 (N. C., 1842). 

7 Sovern v. Yoran, 16 Ore. 269 (1888). Here the defendant seems to have been 
mistaken as to the legal meaning of the word “lost.” See ante, p. 337, n. I. 

8 Pike v. Carter, 3 Bing. 78 (1825). 

® Moor v. Ames, 3 Caines 170 (N. Y., 1805). See ante, p. 341, n. 7. 

10 Pp. 96-100. 

11 As has already been pointed out, amée, pp. 336, 337- 

45 
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wrongful injury to another, — in other words, on culpability, — it is 
clear that the difference between accident and non-negligent mis- 
take should be disregarded. In neither is the defendant to blame. 
(4) It is suggested that the defendant intended damage which he 
expected to bear himself, and that “it would be odd if he were to 
get rid of the burden by discovering that it (the property he had 
injured)! belonged to another.” It may be answered that this 
argument would not apply at all where no real loss would follow 
the act, as, for example, where the defendant merely made a non- 
damaging use of the plaintiff's property without right, or simply 
bought and sold it. In such a case he would expect no loss to 
himself. It also would not apply where the defendant would stand 
the loss anyhow, even without satisfying the true owner. Suppose 
one bought a dog, paying thirty dollars for it, and then killed it. 
If he had gotten title, his loss would be thirty dollars. If he got 
none, he will still lose this thirty dollars, unless his rights on his 
vendor’s warranty of title are really valuable, and yet he must pay 
thirty more to the owner. This is not paying the owner what he 
himself would have suffered if owner, but is casting a double loss 
on him. Again it will not apply except where the defendant thinks 
he is owner, because in other cases, as where he is acting as agent 
of the supposed owner, he anticipates no loss to himself. Thus it 
is only when the defendant could expect damage to follow from 
his act, when he has given nothing for the property, and so will 
lose nothing unless compelled to recompense the owner, and when 
he thinks he is owner, absolutely or qualifiedly, that the argument 
suggested applies. A justification for this extremely narrow class 
of cases can hardly be urged to support a general rule. It should 
rather form an exception to a contrary general rule.? (c) It is 
said not to be unjust to compel one to know the limits of his own 
title or of the person by whose authority he is acting. Surely a 
bona fide purchaser might have as difficult a task in discovering 
whether his vendor really had title as would the defendant in 
Brown v. Kendall,® if compelled to know who were within reach 
of his stick. The chance for error is great in both cases. Why 
different rules? (d@) It is stated that where the personalty is 





1 The words in parenthesis are not part of the quotation. 

2 Justice Holmes, himself, uses the argument only in connection with “ trespasses 
upon land attended by actual damage.” It should, however, be confined to cases 
where the defendant thought he had an interest in the land, where he had in fact given 
no value for it, and where the act would have damaged him if owner. 

8 6 Cush. 292 (Mass., 1850). 
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returned undamaged, or where the realty suffers no damage, only 
nominal damages can be recovered, which need not carry costs. 
If the rule were confined to that state of facts, it would work no 
injustice, but it is not so confined. If so limited, it should be 
treated as analogous to an action to quiet title, and a disclaimer 
should free the defendant from costs. In this connection it should 
be noticed that in many jurisdictions one cannot free himself by 
offering to give the plaintiff his goods again. Where he has commit- 
ted a technical conversion, he may be compelled to keep the thing 
and pay the plaintiff its value, to become a compulsory purchaser.! 
The rule of caveat emptor would seem severe enough in allowing 
the owner to retake his goods from one who bought them dona 
fide, non-negligently, and for value. It increases its rigor to com- 
pel the defendant to buy again at a price perhaps far beyond their 
value to him. Yet this strictness is the logical outcome of the 
law as to mistake, for if non-negligent mistake prevented liability 
such a defendant, a dona fide, non-negligent, purchaser would not 
be liable at all and so, of course, would not be affected by the rule 
in the law of conversion just mentioned. That rule itself may be 
harsh, but to hold a blameless defendant with such severity is 
surely its most unfortunate application. (e) The next argument 
is that since the defendant must give up the thing if he has it,? it 
is not unjust to make him pay its value if he has the proceeds of a 
sale of it. But is this true? He no longer has the plaintiff's 
property ; what he has gotten for it he has the legal title to; and 
so caveat emptor cannot aid the plaintiff. If culpability is to be 
regarded, he has committed no tort, since all his acts were done 
without reason to know that he was injuring anybody. Any lia- 
bility in quasi-contract founded on waiving the tort should equally 
fail. And so far as any other equitable liability is concerned, it 
would seem sufficient answer that the defendant is in no way in 
fault, and is not unjustly enriched if the whole transaction be con- 
sidered, as what he got for the property is offset by what he paid 
for it. Of course in any case where the defendant sold the chat- 
tel after having paid nothing for it, he might well be compelled 
to hold the proceeds for the true owner, on the ground of unjust 





1 Baltimore & Ohio Ry. Co. v. O’Donnell, 32 N. E. 476 (Ohio, 1892). Contra, 
Hiort v. London & Northwestern Ry. Co., 4 Ex. D. 188 (1879). 

2 As just stated, he may not have the right to give it up, though he chooses. 

8 The law is of course contra because there is held to be atort. Keener, Quasi- 
Contracts, 170. 
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enrichment.! If by the defendant’s use the article has been con- 
sumed, the same arguments apply. The benefit he has gained by 
such use may be detained by him without unfairness, since having 
paid for the article he is not unjustly enriched, for what he has 
gained by its use is balanced by the price he paid. If instead of 
having gained the benefit himself, he is merely an agent, say an 
auctioneer, and has turned over the proceeds to his principal, his 
exemption is if anything still clearer, as there he gets no benefit 
from the sale even in appearance. (/) It is next suggested that 
in early days, when this doctrine arose, the state of one’s mind 
was hard to prove because of exclusion of witnesses on the ground 
of interest. That may have helped to excuse the rule in its 
infancy, but cannot warrant its continuance now that questions 
of one’s intentions are passed on every day. (g) In the light of 
what has been stated it seems untrue to say that, “The objec- 
tions to such a decision as supposed in the case of an auctioneer 
do not rest on the general theory of liability, but spring alto- 
gether from the special exigencies of commerce.” 2 The objection 
is that such a decision does violate the theory that liability is 
based on blamableness. If the lack of culpability will relieve one 
from responsibility for accidental injury, it should also relieve 
where injury is caused under non-negligent mistake. The exigen- 
cies of commerce but make the rule work greater injustice.’ 

Sir Frederick Pollock, in the first chapter of his treatise on 
Torts, calls attention to the anomalous character of the rule we 
have been considering and accounts for it as a result of an early 
confusion of actions merely to recover property with actions to 
redress wrongs. The latter being more simple in procedure were 
sought by suitors desiring merely vindication of property rights, 
and the courts, without noticing that giving redress as for a wrong 
was an entirely different thing from merely allowing the owner to 
regain his property, permitted the innovation.4 Whatever the 
origin of the rule, it certainly is now an anomaly. In the Factors 





1 But this liability, like that of admitting title after a technical trespass, would have 
no basis in tort proper. 

2 Common Law, p. 100. 

8 Since general principles are not followed, the burden is on those who support the 
exception. There seems to be no policy in holding the defendant here that could not 
be urged with equal force in cases of accident. That such a rule leads to greater care 
being used, that it avoids the difficulty of proving negligence when really present, that 
it prevents negligent defendants escaping through error or prejudice of juries, these 
might all be relied on in cases of accident, and have no greater weight here. 

# It would be worth while if this could be verified in the early reports. 
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Acts we see some tendency to get away from it in the hardest 
cases! While we cannot hope for its entire abolition, we may 
hope that if its anomalous character were once fully understood 
it would not be used as furnishing a guiding principle for the 
decision of analogous cases. In many cases of injuries to the per- 
son, we have seen that the principle is not applied. Unfortu- 
nately they furnish about the only argument from precedent 
against the rule.? 

If we turn from injuries to personalty to injuries to realty, about 
the same condition of the law confronts us. As everywhere else 
there is no liability for accident. But in the cases of mistake that 
have arisen the defendant is held responsible. Such was the deci- 
sion: where he thought he owned the land,* where he mistook 
the boundary and so trespassed,® where he thought he had a right 





1 The Factors Acts of course not only overthrow the mistake rule so far as they go, 
but also pass the title to the innocent party. Whether that is desirable depends 
on different principles. In an action to recover the property the defendant is not sued 
for doing wrong, but is merely asked to give up that to which he has gotten no title. 

2 It is not without weight to notice that the new German Civil Code, secs. 932-936, 
protects a dona fide purchaser from liability, and even gives him title except where the 
goods were stolen from or lost by the owner. One taking dona fide but not for value 
is liable only so far as he is unjustly enriched, sec. 816. Freund, 13 HARVARD LAw 
REVIEW 634. The Code Napoléon, Art. 2279, adopts the view taken in this article 
exactly, making no exception as to lost or stolen property. 

Also, cases of conversion under non-negligent mistake in which the damages are 
measured by the value of the property to the plaintiff in the condition he had it in, 
while if the mistake is negligent or the wrong wilful greater damages are allowed, 
show a tendency in the right direction. Wood v. Morewood, 3 Q. B. 440, n. (1841) ; 
Lake Shore & Michigan Southern R. R. Co. v. Hutchins, 32 Oh. St. 571 (1877). 
Contra, Woodenware Co. v. U. S., 106 U. S. 432 (1882). The true view would be to 
make an innocent defendant liable only so far as he is enriched by his acts, while a 
blamable defendant should be held only for actual damage done. 

8 The Nitro-Glycerine Case, 15 Wall. 524 (U. S., 1872); Blyth vw. Co., 11 Ex. 781 
(1856); Sheldon v. Sherman, 42 N. Y. 484 (1870); Field v. N. Y. Cent. Ry., 32 N. Y. 
339 (1865); the numerous other cases of fire, water, explosives, and the like injuring 
realty could be added. No sound distinction can be drawn between direct and indirect 
injury as to this question, whether the injury is to realty or personalty, person or 
other rights. Holmes, Com. Law, 80. The Nitro-Glycerine Case is clearly one of 
direct injury. . A still plainer case would arise if one walking on a sidewalk were to 
trip on a loose plank, which, however, appeared firm, and were thus to fall into plain- 
tiff’s store window. Surely there would be no liability for the resulting damage. 
Newsome v. Anderson, 2 Ired. L, 42 (N. C., 1844), holding one liable for accidental 
trespass to realty, seems wrong. 

* Anon. Y. B. 21 & 22 Edw. I. 206(1293); Dougherty v. Stepp, 1 D. & B. 371 (N.C., 
1835). 

5 Basely v. Clarkson, 3 Lev. 37 (1681); Reynolds v. Edwards, 6 T. R. 11 (1794); 
Jeffries v. Hargus,6 S. W. 328 (Ark. 1887). Russell v. Irby, 13 Ala. 131 (1847) 
Contra. 
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of common,! where he had a license from one he thought owner,? 
where as an officer he entered the wrong land to levy an attach- 
ment,® where he entered under void process,* where he had author- 
ity from one he thought competent to give it,® where he entered to 
retake goods which he erroneously thought were his and wrong- 
fully taken by the owner of the land.® No doubt in some cases 
defendants who had injured realty under a non-negligent mistake 
would be excused. Judicial officers causing injury to realty through 
mistaken judgment would be an example.’ But clearly in the 
absence of special reasons for exemption the defendant is held 
liable. The reasons against such a ruling are identical with those 
against a like ruling as to personalty and need not be repeated. 
So far as the law is settled we can hardly hope for change, but the 
anomaly should not be extended to instances where the rule is not 
clearly established. 

Another field in which the rules we have been noticing have 
a frequent operation is found in defamation. Here, in distinguish- 
ing between accident and mistake, one must keep in mind that the 
effect which is tortious is zouching the reputation, if one may use 
a word which expresses the analogy to battery. The reputation 
is the thing which is injured. Therefore a case is one of accident 
when the defendant did not intend and could not reasonably fore- 
see that the plaintiff's reputation would be affected if his (defend- 
ant’s) words were believed. Accordingly in the following instances 
the defamation would be accidental and there should not be, and 
no doubt there is not, any liability : where the defendant does not 
intend and cannot foresee that the defamatory matter will be 
heard, read, or understood by a third party at all,® where the de- 





1 Arche v. de Spolte, Y. B. 11 & 12 Edw. III. 184 (1337). No discussion at all. 

2 Allison v. Little, 5 So. 221 (Ala., 1889), the court, however, treating defendant as 
negligent ; Lowenburg v. Rosenthal, 22 Pac. 601 (Ore., 1889), where the jury expressly 
found defendant non-negligent ; Herdic v. Young, 55 Pa. St. 176 (1867) ; Huling v. 
Henderson, 29 At. 276 (Pa., 1894); Webber v. Quaw, 49 N. W. 830 (Wis., 1879); 
Hazleton v. Week, 49 Wis. 661 (1880). 

8 Cole v. Hindson, 6 T. R. 234 (1795); Rowe v. Bradley, 12 Cal. 226 (1859). 

4 Rideware v. Sorde, Y. B. 11 & 12 Edw. III. 500 (1338); Anon. Y. B. 11 & 12 Edw. 
IIT. 516 (1338). 

5 Cubit v. O’Dett, 16 N. W. 679 (Mich., 1883); Coventry v. Barton, 17 Johns. 142 
(N. Y., 1819). 

6 Chambers v. Bedell, 2 W. & S. 225 (Pa. 1841). 

7 Though no case as to injuries to realty was found by a very incomplete search, 
yet without question judges would be exempt in such a case as in others. So one 
aiding an officer at his command might be held excused. So no doubt in other excep- 
tional cases. 

8 A case where accident was proven was not found. Suppose one on retiring at night 
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fendant reasonably thinks the matter published is something else,! 
where he publishes it not knowing what it is under circumstances 
making such action non-negligent,? where he knows what is pub- 
lished, but reasonably believes that it will not be understood as 
defamatory.® But in the instances of mistake that have arisen the 
defendant has almost always been held. Such was the decision : 
where defendant believed the imputation true,* where he published 
it of the wrong party,® where he was mistaken in thinking himself 
under a duty to publish which would create a privilege,® where he 
erred as to the person to whom publication would be privileged.’ 
The cases of privilege in which mistake shows absence of malice 
are not discussed here for reasons already stated. In cases of 





should give vent to his opinions and a burglar in hiding overhear him. Where the 
defendant is negligent he is liable. Pullman v. Hill, [1891] 1 Q. B. 524; Allen v. 
Northam, 13 S. W. 73 (Ky., 1890). In the last case the point was not discussed and 
negligence did not affirmatively appear; if not present the case seems erroneous. 

1 King v. Paine, 5 Mod. 167 (1696). A criminal case is not very good authority on 
this point, but this is cited by Clerk & Lindsell, Torts, 2d ed. 492,as law. A contrary 
view is expressed by the editor of the reports in 4 M. & R. 312, note, but seems the 
less satisfactory view. If negligence is present, liability is clear. Shepherd v. Whitaker, 
L. R. 10 C. P. 502 (1875); Loibl v. Breidenbach, 47 N. W. 15 (Wis., 1890). Thomp- 
son v. Dashwood, 11 Q. B. D. 43 (1883), contra, was expressly disapproved of in Heb- 
ditch v. McIlwaine, [1894] 2 Q. B. 54. 

2 Chubb w. Flannagan, 6 C. & P. 431 (1834); Day v. Bream, 2 Moo. & R. 54 (1837); 
Emmens z. Pottle, 16 Q. B. D. 354 (1885); Queen v. Munslow, [1895] 1 Q. B. 765, 
semble, in which Wills, J., rightly calls it a case of accidental publication. Rex v. Clerk, 
1 Barn. 304 (1729), contra, being a criminal case, is doubly bad. If negligence appears, 
defendant is of course liable. Vitzetelly v. Library, [1900] 2 Q. B. 170; Com. v. Mor- 
gan, 107 Mass. 204 (1871), semble. 

8 Smith v. Ashley, 11 Met. 367 (Mass., 1846); Nye v. Co., 104 Fed. 628 (Dist. 
Minn., 1900). But if negligence is present, defendant is liable. Hankinson v. Bilby, 
16 M. & W. 442 (1847); Curtis v. Massey, 6 Gray 261 (Mass. 1856) ; Peterson v. Co., 
65 Minn. 18 (1896). 

# Wilson v. Fitch, 41 Cal. 379 (1871) ; Burt v. Co., 28 N. E. 1 (Mass., 1891) ; King 
v. Root, 4 Wend. 113 (N. Y., 1829). In Duncan v. Thwaites, 5 Dow & R. 462 (1824), 
the court during argument suggested that such is the law. 

5 Brett v. Watson, 20 W. R. 723 (1872); Hanson v. Co., 34 N. E. 462 (Mass., 1893), 
all the justices agreeing that mistake would not excuse, the difference being as to 
whether plaintiff was indicated or not; Davis v. Marxhauser, 49 N. W. 50 (Mich., 
1891); Alliger v. Eagle, 6 N. Y. Supp. 110 (1889); Grieber v. Co., 14 N. Y. Supp. 
848 (1891); McClean v. Co., 19 N. Y. Supp. 262 (1892). 

6 Stuart v. Bell, [1891] 2 Q. B. 349, 356, 358, semble. 

7 Hebditch v. McIlwaine, [1894] 2 Q. B. 54. The statements to the contrary in 
Waring v. M’Caldin, Ir. R. 7 C. L. 282, 288 (1873), and Jenoure v. Delmege, [1891] 
A. C. 73, must be considered erroneous. This instance, and that of the preceding 
note, may be considered as mistakes of law. No distinction was taken on that ground, 
however. 

® See ante, p. 338, n. 3. 
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that character the defendant is freed not because of lack of culpa- 
bility, but on grounds of public policy. It is believed that the 
application to defamation of the rule that non-negligent mistake 
does not prevent liability is open to criticism. It is a matter of 
recent development and the law can hardly be considered settled. 
In the case of a mistake as to the truth of the defamation, the 
defendant may well be held. The defence of truth is based rather 
on the bad standing of the plaintiff than on the meritorious nature 
of the defendant’s act. The defendant is really in fault, though 
truth be found, but the plaintiff is inno position to complain of 
the wrong. That the defendant thought the plaintiff would not 
be able to sue him successfully should not excuse him. But in the 
other cases the defendant’s conduct may be most laudable morally 
and no blamableness imputable to him, and yet he may be held. 
That seems of doubtful propriety. 

Other instances of decisions concerning the mistake rule are 
isolated and need not be discussed.!_ We may notice, however, the 
effect upon the question when the plaintiff causes the mistake. 
The plaintiff may have caused the mistake intentionally, negli- 
gently, or innocently. If he caused it intentionally it would seem 
clear that he could not recover even though the defendant was 
negligent in being misled. The courts as usual do not distinguish 
between negligent and non-negligent mistake on the defendant’s 
part, but relieve him where the plaintiff intentionally misled him, 
without regard to whether he was negligent or not.2, Where the 
plaintiff caused the defendant’s error through negligence the same 
result should follow. If the defendant was negligent, too, the 
theory of contributory negligence would bar the plaintiff.2 If the 
defendant was not negligent the plaintiff is clearly more in the 





1 For example, Bond v. Chapin, 8 Met. 31 (Mass., 1844), holding the defendant ; 
Le Court v. Gaster, 23 So. 463 (La., 1898), freeing him. 

2 Mace v. Cadell, Cowper, 232 (1774), apparently going too far; Price v. Harwood, 
3 Camp. 108 (1812) ; Morgan v. Brydges, 1 B. & Al. 650 (1818), semd/e ; Dunston v. 
Patterson, 2 C. B. N. Ss. 495 (1857), semble; Fletcher v. Fletcher, 28 L. J. R. (Q. B.) 
134 (1859), semble. The following early cases are contra: Coote v. Lighworth, F. 
Moore 457 (1596); Thurbane & Al. Hardres, 323 (1664) ; Colwill v. Reeves, 2 Camp. 
575 (1811). 

8 Cases like Clark v. Brown, 116 Mass. 504 (1875), holding defendant liable for 
defamation though plaintiff negligently led him to believe the matter true, are not 
in opposition since they rest on a different principle explained, anze, p. 349. The 
defendant is not blameless where he defames another even though: he thought he was 
speaking truth. In fact, he is intentionally and knowingly doing wrong. The plaintiff 
can therefore recover, though he contributed to defendant’s error, except possibly 
where he intentionally induced the defamation. 
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wrong. The cases free the defendant.! If the plaintiff innocently 
brought about the error and the defendant was negligent, clearly 
the latter would be liable.? If both parties are~ree from fault, the 
defendant should not be held on the general theory that he is not 
to blame and the additional point that if he is to blame the plain- 
tiff is equally so. The cases are hardly conclusive. Of course if 
the injury is continued after discovery of the error the defendant 
is liable, no matter how much the plaintiff was to blame originally.* 
Also, if the defendant is unjustly enriched by his action he must 
reimburse the plaintiff to that extent, though not liable in tort.® 
No doubt some will think it useless to argue against a principle 
that has such a weight of authority back of it as the one under 
consideration. It must be admitted that in certain instances the 
law is settled and that there is a strong tendency to apply the rule 
used in those cases to others that arise. To such as think it 
impossible to prevent the spread of the rule, what has been said 
may at least call attention to the following facts: (a) that it is 
an anomaly inconsistent with the law as to accident, (4) that while 
there are individual sets of fact in which it is not applied, yet it 
spreads throughout the law of torts and is not confined in its 
operation to cases of injury to property,® (c) that the line be- 
tween absolute liability and liability only for blamableness, so far 
as it exists, is not drawn between trespass and case or direct and 





1 Crawford v. Satchwell, 2 Strange 1218 (1745) ; but this case and others following 
it may rest on the ground that the real defendant cannot take advantage of a mis- 
nomer except by a proper plea; Hills v. Snell, 104 Mass. 173 (1870); Parker v. Wal- 
rod, 16 Wend. 514 (N. Y. 1836). Dawson v. Wood, 3 Taun. 256 (1810), in which the 
language used is broad enough to be contra, is supportable as a case of trespass aé 
initio, since the officers detained the goods after learning of the mistake. 

2 Moore v. Bowman, 47 N. H. 494 (1867). 

8 See Glasspoole v. Young, 9 B. & C. 696 (1829); Fletcher v. Fletcher, 28 L. J. R. 
(Q. B.) 134 (1859), where the defendants were held; Ryder v. Hathaway, 21 Pick. 298 
(Mass., 1838), where the defendant was not held; Chapman v. Cole, 12 Gray 141 
(Mass., 1858); Pearson v. Inlow, 20 Mo. 322 (1855); Hays v. Creery, 60 Tex. 445 
(1883) ; Formwalt v. Hylton, 1 S. W. 376 (Tex., 1886). 

* Dunston v. Patterson, 2 C. B. N.S. 495 (1857); Chapman v. Cole, 12 Gray 
141 (Mass., 1858) ; Hills v. Snell, 104 Mass. 173 (1870), semble ; Moore v. Bowman, 47 
N. H. 494 (1867); Parker v. Walrod, 16 Wend. 514 (N.. Y., 1836), semd/e. 

5 Pearson v. Inlow, 20 Mo. 322 (1855). The court gave the value of the property 
taken, probably as measuring the plaintiff’s actual loss; but the defendant’s enrich- 
ment should be the measure of damages. Compare the German law in the case of 
taking property doxa fide but without consideration, ante, p. 347, note 2. 

6 Both Chief Justice Holmes and Sir Frederick Pollock discuss the matter in places 
already cited as if so limited. Of course its most conspicuous illustrations are found 
in such cases and in those of ministerial officers erring in the course of their duties. 
46 
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indirect injury, but between accident and mistake.’ In the case 
of accident the theory of-culpability is applied; in the case of 
mistake the defendant is usually held to act at his peril. 

Clarke Butler Whittier. 


LELAND STANFORD JUNIOR UNIVERSITY. 





1 Statements that as to trespasses and nuisances want of care js immaterial are es- 
sentially misleading. One is ordinarily not liable for injuries to realty unless negligent, 
ante, p. 347, n. 3. That only direct injuries to realty are called trespasses, and that 
these are usually intentional by no means shows that one is liable for accidental tres- 
passes or nuisances. Cf Jaggard, Torts, 747. 


PUBLIC SERVICE COMPANY RATES. 353 


PUBLIC SERVICE COMPANY RATES AND 
THE FOURTEENTH AMENDMENT. II. 


Ill. 


F the enforcement of any state law or administrative order estab- 
lishing a schedule of rates or prices will violate the constitu- 
tional rights of any person or corporation secured by the Four- 
teenth Amendment, then the only effective and probably the only 
permissible remedy is by bill in equity against the board or com- 
mission that made the order and against the state officials charged 
with its enforcement. 

The elementary and underlying ground of equity jurisdiction 
from which the special jurisdiction in this class of cases has been 
developed is the absence of any plain, adequate, and complete 
remedy at law for the invasion of a clear legal right.? 

It is clear that no remedy afforded by the common law can be 
“ complete, practical, or efficient’ in the class of cases with which 
we are dealing. 

It has been customary in some of the Western states to give in 
the statute establishing or authorizing the establishment of rail- 
road rates actions at law to shippers for damages and penalties 
against railroads in respect of each refusal to accept or to trans- 
port goods at the statutory rate. Thus the transactions of a single 
day may give rise to a thousand suits. And the same result would 
follow even in the absence of such special statutory grants of actions. 
Again, it is common knowledge that the only practical way for a 
gas, water, transportation, or similar company to collect its bills is 





1 Bispham, Equity, 6th ed., 26, 533, 553; Boyce’s Ex. v. Grundy, 3 Pet. 210; 
Watson v. Sutherland, 5 Wall. 74; Allen v. B. & O.R. R., 114 U.S. 311, 316; Kil- 
bourn v, Sunderland, 130 U.S. 505, 514, 515; Gormley v. Clark, 134 U. S. 338, 339. 
The fact that the complainant in equity may have a legal action to redress the wrong, 
or a legal defence to the respondent’s threatened action, is not of itself sufficient to 
render the complainant’s legal remedy, whether by action or defence, either adequate 
or complete. Boyce’s Ex. v. Grundy, 3 Pet. 210; Insurance Co. v. Bailey, 13 Wall. 
616, 621; St. Louis, etc., v. Indianapolis, etc., Ry., 9 Bliss 99; Gormley v. Clark, 134 
U. S. 338, 349; Kilbourn v. Sunderland, 130 U. S. 505, 514; Tyler v. Savage, 143 
U.S. 79, 95; Walla Walla v. Walla Walla Water Co.,172 U.S. 1. As stated by the 
court in the Walla Walla case, 172 U.S. at p. 12, in order to defeat the jurisdiction of 
a court in equity, the remedy at law must be as “complete, practical, and efficient as 
the remedy in equity.” 
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to see that they are paid either in cash at the time the service is 
rendered (as in the case of transportation and telegraph compa- 

nies) or from month to month (as in the case of gas and water com- 

panies). To let them run on, pending litigation, would be to lose 

a large part of them altogether. The prompt collection of current 

bills is an essential condition of the successful prosecution of sucha 

business as that of furnishing gas, water, and similar commodities. 

After the consumer has moved, collection is, in many cases, impos- 
sible ; and to postpone the payment of hundreds or thousands of 
such bills until the termination of the several law suits respecting 
them would thus necessarily result in certain loss to the company, 

even if the final decision should be favorable to it. And, besides 
the multiplicity of suits which would arise, and the consequent 
irreparable damage to the complainant through impossibility of 
collection, there is no certainty that the result of a jury trial would 
be the same in all the cases. The company might be successful in 
some and lose in others. To resort to the expedient of shutting 
off the supply (as in the case of gas or electricity) if the consum- 
ers refuse to pay the company’s price, would not improve the situ- 
ation ; for the result would be an equal number of law suits in 
which the company would be defendant instead of plaintiff, and a 
heavy loss in consumption.!. Thus in every such case the legal 
remedy appears to produce a multiplicity of suits, or irreparable 
damage, and generally both? 

It is, however, when we consider the nature of the only way in 
which the invalidity of a schedule of rates can be made to appear 
that the inadequacy and impracticability of all legal remedies be- 
come most striking. There can rarely if ever be anything in the 
language or on the face of a statute or administrative order estab- 
lishing aschedule of rates from which it can be seen that the rates 
are unreasonably low or that anybody’s constitutional rights will 

be violated by its enforcement. It is only in the application of 
the schedule to particular cases and from facts outside the law and 





1 It hardly needs to be said that the avoidance of a multiplicity of suits is a valid 
reason for resorting to a court of equity, in which the issue can be litigated and dis- 
posed of once for all. 1 Foster’s Federal Practice, sect. 209; Union Pacific R. R. 
v. Cheyenne, 113 U. S. 516; Pollock v. Farmers’ L. & T. Co., 157 U. S. 429; Cruik- 
shank v. Bidwell, 176 U.S. 73; Ogden City v. Armstrong, 168 U.S. 224; Smyth v. 
Ames, 169 U. S. 466; Sanford v. Poe, 16 C. C. A. 305; Taylor v. Louisville & N. R. 
R., 31 C. C. A. 537. 

2 For a case to restrain the collection of an alleged unconstitutional tax, where 
there was federal jurisdiction but no equity jurisdiction because the remedy at law 
was adequate, see Shelton v. Platt, 139 U.S. 591. 
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outside the schedule that the violation of the Fourteenth Amend- 
ment can be made to appear. And those facts are of a kind to be 
established mainly by the testimony of experts and the most care- 
ful, complicated, and elaborate investigation of a mass of data gen- 
erally technical and difficult to understand. The ends of justice 
and of public policy would not be served by permitting evidence of 
this character to be submitted to juries in one suit or many suits. 
Moreover, the state officials charged with the direct enforcement 
against the company of the statute or order would not respect and 
could not be expected to regard such judgments as morally or 
legally binding upon them in cases to which they were not parties 
and could not offer the evidence favorable to the constitutional 
validity of the statute or order. 

It is such considerations as these that have led to several inti- 
mations by the courts that statutes and administrative orders 
establishing rates are prima facie valid and cannot be attacked in 
proceedings to which the officials who made them and those 
charged with their enforcement are not parties. If this is true, 
then there is no longer any question of the inadequacy or incom- 
pleteness of the legal remedy, for there is no legal remedy at all? 
as between the company and its customers. 

For these several reasons — either because a bill in equity is 
the only remedy open to the complainant, or because to confine 
the complainant to its remedy at law would be to work irreparable . 
damage to it, or would lead to a multiplicity of suits — it is well 
settled that a public service corporation can resort to a court of 
equity to test the validity under the Fourteenth Amendment of an 
act or order of a state legislature or its agents fixing the price of 
the commodities in which it deals or the charge for the service it 
renders, and that upon motion supported by satisfactory affidavits 
(accompanied, generally, by a bond) the enforcement of the order 
will be enjoined pendente lite. 











1. THE SupREME Court CASES. 

Of the six cases in the United States Supreme Court in which 
a state rate has been declared invalid, three? were proceedings, 
either by bill in equity, or by petition for a writ of mandamus by 








1 Chicago, etc., R. R. Co. v. Minnesota, 134 U. S. 418, 460; Covington Turnpike 
Co. v. Sanford, 164 U. S. 578; Lake. Shore, etc., R. R. Co. v. Smith, 173 U. S. 684; 
Haverhill Gas Light Co. v. Barker e¢ a/., tog Fed. Rep. 694. 

2 Chicago, M. & St. Paul R. R. v. Minnesota, 134 U. S. 418; Covington Turnpike 
Co. v. Sanford, 164 U. S. 578; Lake Shore & M. S. R. R. v. Smith, 173 U. S. 684. 
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state officers against the company. The remaining three cases! 
were bills in equity by the company or the holders of its securities 
against the state officers charged with the making or enforcement 
of the act. 

In the case in Chicago, M. & St. P. R. R. v. Minnesota,? Mr. 
Justice Miller says that, until the judiciary has been asked to 
declare the regulations void, the tariff so fixed is the law, and 
must be submitted to both by the carrier and the party with whom 
he deals, and adds : — 


“The proper and only mode of relief is by a bill in chancery asserting 
its unreasonable character and its conflict with the Constitution of the 
United States.... 

“Until this is done, it is not competent for each individual having 
dealings with the company, or the company itself, to raise a contest in 
the courts over the questions which ought to be settled in this general 
and conclusive method.” 


He says that a petition for a writ of mandamus against the com- 
pany is an equally appropriate mode of trial; but this remedy can 
of course only be sought by the state. 

So in St. Louis & S. F. R. R. v. Gill,’ Mr. Justice Shiras, speak- 
ing for the court, inclines to the view that the justice of a state 
rate, made by commissioners, can be inquired into only in cases 
in which the state is represented by the commissioners or the 
attorney-general, and not in collateral proceedings. 


“In such cases the course recommended by Mr. Justice Miller may 
well be followed : that the remedy for a tariff alleged to be unreasonable 
should be sought in a bill in equity or some equivalent proceeding, 
wherein the rights of the public as well as those of the company com- 
plaining can be protected.” 


In Smyth v. Ames,* Mr. Justice Harlan, speaking for the court, 
says :— 

“The transactions along the line of any one of these railroads, out of 
which causes of action might arise under the statute, are so numerous 
and varied that the interference of equity could well be justified upon 
the ground that a general decree, according to the prayer of the bills, 
would avoid a multiplicity of suits, and give a remedy more certain and 
efficacious than could be given in any proceeding instituted against the 
company in a court of law; for a court of law could only deal with each 
separate transaction involving the rates to be charged for transporta- 





1 Reagan v. Farmers’ L. & T. Co., 154 U. S. 362; Smyth v. Ames, 169 U. S. 466; 
Chicago, M. & St. P. R. R. v. Tomkins, 167 U. S. 176. 
2 134 U. S. 418, 460. 8% 156 U.S. 649,666. 4 169 U.S. 466, at pp. 517, 518. 
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tion. The transactions of a single week would expose any company 
questioning the validity of the statute to a vast number of suits by 
shippers, to say nothing of the heavy penalties named in the statute. 
Only a court of equity is competent to meet such an emergency and 
determine, once for all, and without a multiplicity of suits, matters that 
affect not simply individuals, but the interests of the entire community 
as involved in the use of a public highway and in the administration of 
the affairs of the quasi-public corporation by which such highway is 
maintained.” 


In every case in which a state rate has been declared void, the 
state has been represented either as itself petitioner, or, where the - 
proceedings have been brought in behalf of the company, through 
the joinder as parties respondent of the commissioners, attorney- 
general, or other state officers specially charged with the making 
or enforcement of the rate. 


2. CASES IN THE LOWER FEDERAL CourtTs. 


The decisions of the lower federal courts are to the same 
effect. 

Chicago & N. W. R. R. v. Dey! was a bill in equity brought by 
a railroad company against state railroad commissioners to re- 
strain them from enforcing, by suits for penalties or otherwise, 
their schedule of maximum freight rates. In granting the motion 


for a temporary injunction, Brewer, J., said : — 


“‘ Equity interferes to prevent a multiplicity of suits; and, where one 
act may be the foundation of many suits, the courts have a right, and it 
is their duty in the first instance, to stay that act as unlawful.” 


In Interstate Com. Com. v. Cincin., etc., R. R.,? which was a bill 
by the commission to enforce their order, Sage, J., in denying a 
motion for a preliminary restraining order against the company, 
says :— 

“Tf the defendants are restrained from charging or collecting freight 
in excess of the rates fixed by the commission, they will be practically 


without remedy if at last the order of the commission should be held to 
be unlawful.” ® 





1 35 Fed. Rep. 866, 882. This case, decided in 1888, was, as already noted, the 
first in which a federal court set aside a state rate as unreasonably low; but the same 
principle of equity jurisdiction had been previously applied to a state rate passed in 
violation of the interstate commerce clause in Louisville & N. R, R. v. Com’rs, 19 
Fed. Rep. 679. 

2 64 Fed. Rep. 981. 

8 See also Shinkle v. R. R., 62 Fed. Rep. 690, an Interstate Commerce Commis- 
sion case to the same effect. 
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Cleveland G. L. & Coke Co. v, Cleveland! was a bill in equity 
to enjoin the enforcement of an ordinance fixing the price of gas 
in violation of the Fourteenth Amendment. As demurrer on the 
ground, zuter alia, of lack of jurisdiction in equity, was overruled, 
Jackson, J., saying that the court “entertains no doubt about its 
jurisdiction to award the relief asked.” 

Capital City Gas Light Co. v. Des Moines? was a bill to have 
declared void a city ordinance fixing the price of gas, and to enjoin 
the enforcement thereof. A demurrer on the ground, zuter alia, of 
lack of jurisdiction in equity was overruled, Woolson, J., treating 
the question of jurisdiction in equity as no longer open, and quot- 
ing the remarks of Miller, J., in the Minnesota case cited supra. 

New Memphis Gas, etc,, Co. v. Memphis® was a bill to enjoin the 
enforcement of an ordinance fixing the price of gas. A motion for 
a restraining order was granted, Clark, J., saying that the public 
could be protected by a bond against the event that the bill should 
finally be dismissed, 


“while to refuse the injunction would possibly result in a destruction 
of the plaintiff's business and property before this litigation can be 
terminated.” 


In this connection it may be said that the suggestion which has 
been made of incorporating in the rate statute a provision that 


the schedule established should be kept in force until the termi- 
nation of any litigation brought to test its constitutionality is un- 
sound. The public can hardly be compelled to give security, and 
without security the company would suffer irreparable damage and 
practically be deprived of its property without due process of law 
if the schedule should turn out to be in violation of the Fourteenth 
Amendment. 

In Southern Pacific R. R. v. Com.,4 Judge McKenna continued 
a temporary restraining order pending the final decision of the 
court on a bill to enjoin the enforcement of a state freight rate. 

Indianapolis Gas Co. v. Indianapolis ® was a bill to enjoin the 
enforcement of a city ordinance fixing the price of gas. A motion 
for a restraining order was allowed, Baker, J., saying : — 


“Tt is evident if the restraining order is refused and the ordinance 
should eventually be held invalid, the injury resulting to the complainant 
would be practically irremediable because of the number of its patrons 
and the small amount to be received from each. On the other hand, 





1 71 Fed. Rep. 610, 615. 2 72 Fed. Rep. 818; s.c.,Ib.829. 8% 72 Fed. Rep. 952. 
# 78 Fed. Rep. 236. 5 82 Fed. Rep. 245, 246. 
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the rights of the city can be fully protected by requiring the complainant 
to give a bond.” 


Cotting v. Kansas City Stock Yards Co.! was a bill to enjoin 
the enforcement of a statute of Kansas fixing charges for the 
various services of stock yards. At the final hearing on the merits 
before Thayer, Circuit Judge, and Foster, District Judge, the 
jurisdiction in equity was sustained, but the bill was dismissed on 
its merits, the injunction, however, to continue ten days, and there- 
after if an appeal should be taken. | 

San Diego Land, etc., Co. v. Jasper? was a bill to enjoin the 
enforcement of water rates fixed by a board of county supervisors. 
A demurrer on the ground, zxzer alia, of lack of jurisdiction was 
overruled. Ross, J., referring to the allegations. of the bill, which 
set out the danger of irreparable damage and a multiplicity of 
suits, and the lack of any adequate remedy at law, says :— 


“These averments are admitted by the demurrer. They may not be 
true in fact, but for present purposes are to be accepted as true. So 
taking them, it cannot be doubted, I think, that the bill makes a good 
case.” ® 


3. CASES IN THE STATE Courts. 


As practically all litigation of this character is now carried on 
in the United States courts, there are few decisions of the state 
courts upon the question here under discussion. Wherever the 
question has been raised, however, it has been settled in the state, 





1 82 Fed. Rep. 850. 2 89 Fed. Rep. 274, 281. 

8 See also to the same effect: Wilmington & W. R. Co. v. Com., 90 Fed. Rep. 
33; San Joaquin Irr. Co. v. Stanislaus County, go Fed. Rep. 516; Northern Pacific 
R. R. v. Keyes, 91 Fed. Rep. 47; Cleveland City Ry. Co. v. Cleveland, 94 Fed. Rep. 
385; Western Union Telegraph Co. v. Myatt, 98 Fed. Rep. 335; Los Angelos Water 
Co. v. Los Angelos, 103 Fed. Rep. 711, 739. 

# It is, of course, perfectly clear that the circuit courts of the United States, as 
federal courts, under the act of Congress of March 3, 1875, as amended by the act 
of March 3, 1887, and of Aug. 13, 1888, have original jurisdiction of suits in equity 
of this nature, concurrent with the state courts, “where the matter in dispute exceeds, 
exclusive of interest and costs, the sum or value of $2000,” because these are strictly 
“suits . . . arising under the Constitution . . . of the United States.” Diversity of 
citizenship is not necessary to give jurisdiction to the circuit court in such cases. In 
the language of Mr. Chief Justice Waite, in 96 U. S. 199, 203, the controversy is one 
“as to the operation and effect of the Constitution . . . upon the facts involved.” 
See also 169 U. S. 466, 516; 134 U. S. 418, 459; 156 U. S. 649, 657; 172 U. S. 1; 104 
Fed. Rep. 258; 103 Fed. Rep. 23, 216. And the test of the existence of the jurisdic- 
tional amount is in such cases the value of the right to be protected and the pecuniary 
amount of the injury to be prevented. 165 U.S. 107, 114, 115; 82 Fed. Rep. 65; 
54 Fed. Rep. 547; 56 Fed. Rep. 352. 
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as well as in the federal courts, that the proper if not the only 
remedy for a corporation, claiming to be deprived of its property 
without due process of law through the operation of a state rate, 
is a bill in equity or some equivalent process praying for an in- 
junction against the enforcement of the rate.! 

There is, we believe, no judicial dissent from this proposition. 


IV. 


Under what circumstances must a suit in equity of the kind 
under consideration, in a circuit court of the United States, be 
deemed a suit against the state under authority of which the rates 
objected to were imposed, within the meaning of the Eleventh 
Amendment to the United States Constitution, which declares 
that “the judicial powers of the United States shall not be con- 
strued to extend to any suit in lawor equity commenced or prose- 
cuted against one of the United States by citizens of another state 
or by citizens or subjects of any foreign state.” 

It is, of course, true that, in determining the question whether 
a suit is against a state within the meaning of this Amendment, 
reliance can no longer be placed upon the simple test laid down in 
Osborn v. Bank? and Davis v. Gray,® namely, whether the state 
is by name or appropriate designation made a party defendant on 
the face of the record.* It is likewise true that no reliance can be 
placed upon the point that the Eleventh Amendment does not in 
terms forbid suits against a state by citizens of the same state, but 
only suits by citizens of other states.® 

It is, however, important to emphasize the point that the conflict 
of authority upon the question to what extent the state must have 
a proprietary or corporate (as distinguished from a purely govern- 
mental) interest in the suit in order to render the state a necessary 
party according to the principles of equity jurisdiction — and 





1 Spring Valley W. W. v. San Francisco, 82 Cal. 286; San Diego Water Co. v. 
San Diego, 118 Cal. 556. 

2 g Wheat. 738. 

8 16 Wall. 203. 

* But, as stated by Lamar, J., speaking for the Court in Pennoyer v. McConnaughy, 
140 U.S. 1, 12, the general doctrine laid down in the two cases of Osborn v. Bank 
and Davis v. Gray, affirming the jurisdiction of the circuit courts of the United 
States to restrain state officers from executing unconstitutional statutes of the state 
in a case falling within some recognized head of equity jurisdiction, has never been 
departed from, and is still fully recognized by the Supreme Court. 

5 Hans v. Louisiana, 134 U. S. 1. 
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therefore to make it impossible under the principles of equity juris- 
diction for the circuit courts to entertain the suit if the state is 
not made a party, and equally impossible, under the Eleventh 
Amendment, to entertain the suit if the state is made a party — 
has really nothing to do with the question now under considera- 
tion ; for it seems to have been settled that the interest of the 
state in the enforcement of a schedule of rates imposed by its 
authority must be regarded as governmental and not as proprie- 
tary or corporate. 

It is unnecessary to do more than to refer to the authorities in 
which this conflict, or apparent conflict, of judicial opinion, is pre- 
sented. The cases may be classified as follows : — 

A. Cases involving a corporate or proprietary interest on the 
part of the state. 

(2) The jurisdiction of the federal courts has been denied : — 

(1) Where the relief sought was some particular disposition of 
some acknowledged property of the state, as in Cunningham vz. 
Macon, etc., R. R. Co.! and Christian v, Atlantic, etc., R. R. Co.? 

(2) Where the relief sought was the affirmative and specific 
performance of some contract of the state, as in Louisiana v. Ju- 
mel,? Hapgood v. Southern,* North Carolina v. Temple,® and New 
York Guaranty Co. v. Steele.® 

(3) Where the relief sought was the enjoining of acts by individ- 
ual officers of the state, which, if performed, would amount to a 
breach of some contract of the state, but would not otherwise 
constitute personal wrong-doing upon the part of the individual 
defendants, — at least of such a kind as to give equity jurisdiction 
over such individual defendants alone, as in /z re Ayres.’ 

(4) The jurisdiction of the federal courts has been sustained: — 

(1) Where the complainant seeks to enjoin by bill in equity the 
violation, or to compel by mandamus the performance of a merely 
ministerial duty, as in Board of Liquidation v. McComb,® Sands v,. 
Edmunds,’ Rolston v. Missouri Fund Commissioners.” 

(2) Where the acts threatened were not a violation of minis- 
terial duties, but were injurious by way of placing a cloud on the 
title to land, as in Davis v. Gray," Pennoyer v. McConnaughy.” 

It will be noted that in none of the foregoing caseg where the 
jurisdiction has been sustained were the acts enjoined trespasses, 
torts, or other physical invasions of the complainant’s property. 





1 tog U. S. 446, 2 133 U. S. 233. 8 107 U.S. 711. 4117 U.S. 52. 
§ 134 U.S. 22. 6 Ib. 230. 7 123 U.S. 443. 8 o2 U.S. 531. 
9 116 U.S. 585. 10 120 U. S. 390. 11 16 Wall. 203. 2 140 U.S. 1. 
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B. Cases involving no corporate or proprietary interest on the 
part of the state. 

Suits in which the state has no proprietary interest, brought 
against state officers threatening to violate, under a state law or 
administrative order of which they were charged with the enforce- 
ment, rights secured to the complainant by the Constitution or 
laws of the United States, have never been held to be suits 
against the state within the meaning of the Eleventh Amend- 
ment, 

The cases may be divided into two classes : — 

(a) Where the acts sought to be enjoined would, if performed, 
amount to physical invasions of the plaintiff's property; that is 
to say, to common law trespasses or other torts of such a character 
as to call on settled principles of equity jurisdiction for the interpo- 
sition of a court of equity, as, for instance, to prevent irreparable 
damage,! and the same principle applies in actions at law.? 

Osborn v. Bank was a bill in equity against a state board, the 
state treasurer, and a tax collector to enjoin them from seizing in 
payment of taxes, in obedience to a mandatory statute of the state 
of Ohio, certain property of the complainant, and requiring them 
to restore to the complainant certain property already seized for 
the same purpose, but not yet turned over by them to the state. 
The equity of the bill was stated to be the danger of irreparable 
damage and the absence of any adequate remedy at law. A federal 
question was raised by the complainant’s contention that the state 
statute in obedience to which the respondents were acting was in 
conflict with the federal statute incorporating the United States 
Bank, and with Art. I. sect. 8 of the Constitution of the United 
States, in pursuance of which said federal statute had been enacted. 
. The respondents objected that the suit was against the state of 
Ohio within the meaning of the Eleventh Amendment. Marshall, 
C. J., speaking for the court and considering this contention of the 
respondents, said :?— 

“It being admitted, then, that the agent is not protected by his con- 
nection with his principal, that he is responsible for his own act to the 
full extent of the injury, why should not the preventive power of the court 





1 Osborn v. Bank of United States, 9 Wheat. 738; Tomlinson v. Branch, 15 Wall. 
460; Allen v. Baltimore & Ohio R. R. Co., 114 U. S. 311; Shelton v. Platt, 139 U. S. 
591; Stanley v. Schwalby, 147 U.S. 508; Zw re Tyler, 149 U.S. 164; Belknap v. 
Schild, 161 U. S. to. 

2 United States v. Lee, 106 U.S. 196; Poindexter v. Greenhow, 114 U. S. 270; 
Scott v. Donald, 165 U. S. 58; Tindall v. Wesley, 167 U. S. 204. 
8 At p. 842. 
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also be applied to him? Why may it not restrain him from the commis- 
sion of a wrong which it would punish him for doing?” 


In Allen v. Baltimore and Ohio R. R. Co., Mr. Justice Matthews, 
speaking for the court, said :1— 


“ The circumstances of this case bring it, so far as that remedy is in 
question [by injunction], fully within the principle established by this 
court by the decision of Osborn v. U. S. Bank, g Wheat. 739, and within 
the terms of the rule as declared in Cummings v. National Bank, 101 U. 
S. 503.” 


In Jn re Ayers, Mr. Justice Matthews, speaking for the court, 
says :?— 

“In pursuance of the principles adjudged in the case of Osborn z. 
Bank, it has been repeatedly and uniformly held by this court that an 
injunction will lie to restrain the collection of taxes sought to be collected 
by seizures of property for taxes imposed in the name of the state, but 
contrary to the Constitution of the United States, the defendants being 
officers of the state threatening the distraint complained of... . The 
vital principle in all such cases is that the defendants, though professing 
to act as officers of the state, are threatening a violation of the personal 
or property rights of the complainant for which they are personally and 
individually liable.” 


(6) The second class of cases involving no proprietary interest 
on the part of the state in which the jurisdiction of the federal 
courts has been assumed or upheld, ‘so far as the Eleventh Amend- 
ment goes, consists of cases, like those now under consideration, 
where the acts sought to be enjoined are simply the institution of 
litigation by state officers in the state courts.’ 

All of the cases referred to in the footnote were rate cases. All 
of them were bills in equity. In all of them the respondents were 
officers of states threatening to enforce solely by litigation in the 
state courts either state statutes or orders of state boards made 





1 At p. 314. 2 123 U. S. 443, at p. 500. 

8 Chicago, B. & Q. R. R. v. Iowa, 94 U.S. 155; Peik v. Chicago & N. W.R.R,, 
94 U.S. 164; Stone v. Farmers’ Loan & Trust Co., 116 U.S. 307; Stone z. Illinois 
Central R. R. Co., 116 U. S. 347; Stone v. New Orleans, etc., R. R., 116 U. S. 352; 
Georgia R. R. & Banking Co. v. Smith, 128 U.S. 174; San Diego v. National City, 
174 U. S. 739; Reagan v. Farmers’ Loan & Trust Co., 154 U.S. 362; Reagan v. 
Mercantile Trust Co.,154 U.S. 413; Reagan v. Mercantile Trust Co., 154 U.S. 
419; Reagan v. Farmers’ Loan & Trust Co., 154 U.S. 420; Smyth v. Ames, 169 
U. S. 466, and 171 U. S. 361; Chicago, M. & St. P. R. R. v. Tomkins, 176 U. S. 
167. See also Smith v. Reeves, 178 U. S. 436; 110 Fed. Rep. 3. Contra, State v. 
Chicago, R. I. & P. R. Co., 87 N. W. Rep. 188 [Sup. Ct. Neb.]; ands. c. 85 N. W. 
Rep. 556. 





364 HARVARD LAW REVIEW. 


under legislative authority fixing maximum rates for the service of 
common carriers or other public service corporations. In some of 
them the federal question presented was twofold; namely, that 
the statutes or orders in question violated the contract clause of 
the United States Constitution in respect of the complainant’s 
charter, and also violated the Fourteenth Amendment to the 
United States Constitution; but in all of them the principal 
ground of jurisdiction relied on by the complainant, and in most of 
them the sole ground, was that the statute or order invaded rights 
secured to him by that provision of the Fourteenth Amendment 
to the United States Constitution which forbids a state to deprive 
any person of property without due process of law or to deny to 
any person within its jurisdiction the equal protection of the laws. 
In these cases the equity of the bill is stated to be the prevention 
either of a multiplicity of actions or of other irreparable damage 
for which the law afforded no adequate remedy, or both. 

In the first seven of these cases, while the relief sought was 
after elaborate consideration denied either upon the merits or for 
other reasons, the court appears to take for granted? that they 
could not be disposed of as suits against the sovereign, which, as 
stated by Mr. Justice Miller in discussing the Eleventh Amend- 
ment, in United States v. Lee,? is the ground on which the Su- 
preme Court will of its own motion dismiss any case open to that 
objection. 

The next five cases (Reagan v. Farmers’ Loan and Trust Co. and 
Smyth v. Ames) contain an elaborate exposition of the reasons 
why such suits are not obnoxious to the provisions of the Eleventh 
Amendment, and the relief prayed for was granted in both cases. 

In the last case (Chicago, M. & St. P. R. R. v. Tomkins) the 
relief prayed for in the bill was granted without discussion of this 
point. The silence of the court on the question of federal juris- 
diction — always equivalent to an affirmation that such jurisdic- 
tion exists ?— is of special significance in the Tomkins case, as 





1 See the remarks of Mr. Justice Brewer on this point in Chicago & N. W. R.R. v. 
Dey, 35 Fed. Rep. 866, at 871, 872. 

2 106 U. S. 196, 215, 216. 

8 As indicated by the rule that the court must of its own motion dismiss a bill for 
lack of federal jurisdiction, even though the existence of such jurisdiction is assented 
to by both parties. See Metcalf v. Watertown, 128 U. S. 586, 587, where Harlan, J., 
says that “whether the court had or had not jurisdiction (by reason of a federal 
question) is a question which we must examine and determine, even if the parties 
forbear to make it or consent that the case be considered on its merits.” See also 
Desty, Fed. Proc., sect. 84, 9th ed., p. 340, and cases cited. 
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that decision was subsequent to the discussion of the question in 
the Reagan and Nebraska cases and in Fitz v. McGhee, referred 
to below. 

In Reagan v. Farmers’ Loan and Trust Co., where the attor- 
ney-general and state railroad commissioners were enjoined from 
enforcing by litigation in the state courts a rate fixed by the 
commission, Mr. Justice Brewer, speaking for the court, and 
considering the objection that the suit was against the state of 
Texas, said :!— 


“We are unable to yield our assent to this argument. So far from 
the state being the only real party in interest and upon whom alone the 
judgment effectively operates, it has in a pecuniary sense no interest at 
all. Going back of all matters of form, the only parties pecuniarily 
affected are the shippers and the carriers; and the only direct and 
pecuniary interest which the state can have arises when it abandons its 
governmental character, and as an individual employs the railroad com. 
pany to carry its property. There is a sense, doubtless, in which it may 
be said that the state is interested in the question, but only in a govern- 
mental sense. It is interested in the well-being of its citizens, in the 
just and equal enforcement of its laws ; but such governmental interest 
is not the pecuniary interest which causes it to bear the burden of an 
adverse judgment. Not a dollar will be taken from the treasury of the 
state, no pecuniary obligation of it will be enforced, none of its property 
affected by any decree which may be rendered. It is not nearly so 
much affected by the decree in this case as it would be by an injunction 
against officers staying the collection of taxes; and yet a frequent and 
unquestioned exercise of jurisdiction of courts, state and federal, is in 
restraining the collection of taxes illegal in whole or in part. Neither 
wil] the constitutionality of the statute, if that be conceded, avail to oust 
the federal court of jurisdiction. A yalid law may be wrongfully -ad- 
ministered by officers of the state, and so as to make its administration 
an illegal burden and exaction upon the individual.” 


In Smyth v. Ames the attorney-general and state commission- 
ers were enjoined from bringing suits in the state courts to enforce 
a rate fixed by the legislature. Mr. Justice Harlan, speaking for 
the court, and considering the objection that the suit was against: 
the state of Nebraska, said :2 — 


“But, to prevent misapprehension, we add that within the meaning 
of the Eleventh Amendment of the Constitution the suits are not against 
the state, but against certain individuals charged with the administra- 
tion of a state enactment which, it is alleged, cannot be enforced with- 
out violating the constitutional rights of the plaintiff. It is the settled 





1 At p. 390. 2 At p. 518. 
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doctrine of this court that a suit against individuals for the purpose of 
preventing them, as officers of a state, from enforcing an unconstitu- 
tional enactment to the injury of the rights of the plaintiff is not a suit 
against the state within the meaning of that amendment.” 


Chicago, M. & St. P. R. R. v. Tomkins! follows, as already 
noted, the decision in the Reagan and Nebraska cases; and the 
members of a state commission were enjoined from instituting 
proceedings in the state courts to enforce the order. 

(c) The case of Fitz v. McGhee. 

In the mean time, however, came Fitz v. McGhee,? which is now 
often relied upon by state officials as authority for the proposition 
that suits of this character against them are in reality against their 
state. 

That was a bill in equity in the circuit court by the receivers 
of a railroad owning a toll bridge against, zzter alios, the governor, 
attorney-general, and the county solicitor of the state of Alabama, 
to enjoin them from instituting criminal prosecutions and civil 
proceedings in the nature of mandamus or quo warranto against 
the complainants for violation of a statute of Alabama fixing the 
maximum rate of toll to be charged by the complainants for foot 
passengers and others using the bridge, and imposing a fine for 
every violation of this law. The bill alleged that. a large number 
of indictments had been found against the toll-keepers of the bridge 
by a grand jury of the state, and prayed for an injunction against 
the further prosecution of said indictments. An examination of 
the statutes of Alabama shows that there was nothing in the act 
referring to the governor, the attorney-general, any county attor- 
ney, commissioner, or other officer of the state of Alabama, or 
defining or declaring the persons responsible for the enforcement 
of the law ; and there was nothing in any other law of the state of 
Alabama, or in the constitution thereof, imposing upon any officer 
of the state any special duty or discretion with reference to the 
enforcement of said act, except in so far as the governor and attor- 
ney-general were by the very nature of their offices and their 
official oaths charged generally with the enforcement of all the 
laws of the state. 

The Supreme Court held that this was a suit against the state 
of Alabama, Mr. Justice Harlan, speaking for the court, say- 
ing :° — 


“It is to be observed that neither the attorney-general of Alabama 





1 176 U. S. 167. 2172 U.S. 516. 8 At p. 529. 
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nor the solicitor of the eleventh judicial circuit of the state appears to 
have been charged by law with any special duty in connection with the 
Act of Feb. 9, 1895. In support of the contention that the present 
suit is not one against the state, reference was made by counsel to sev- 
eral cases, among which were Poindexter v. Greenhow, 114 U. S. 270; 
Allen v. B. & O. R. R., 114 U. S. 311; Pennoyer v. McConnaughy, 140 
U. S. 1; J re Tyler, 149 U. S. 164; Reagan v. Farmers’ Loan & 
Trust Co., 154 U. S. 362, 388; Scott vw Donald, 165 U.S. 58; and 
Smyth vw. Ames, 169 U. S. 466.” 

“Upon examination it will be found that the defendants in each of 
those cases were officers of the state specially charged with the execu- 
tion of a state enactment alleged to be unconstitutional, but under the 
authority of which it was averred that they were committing or were 
about to commit some specific wrong or trespass to the injury of the 
plaintifi’s rights. There is a wide difference between a suit against 
individuals holding official positions under a state to prevent them, under 
the sanction of an unconstitutional statute, from committing by some 
positive act a wrong or trespass, and a suit against officers of a state 
merely to test the constitutionality of a state statute in the enforcement 
of which those officers will act only by formal judicial proceedings in the 
courts of the state. In the present case, as we have said, neither of the 
state officers named held any special relation to the particular statute 
alleged to be unconstitutional. They were not expressly directed to see 
to its enforcement. If because they were law officers of the state a case 
could be made for the purpose of testing the constitutionality of the 
statute by an injunction suit brought against them, then the constitu- 
tionality of every act passed by the legislature could be tested by a suit 
against the governor and the attorney-general based upon the theory that 
the former as the executive of the state was in a general sense charged 
with the execution of all its laws, and the latter as attorney-general might 
represent the state in litigation involving the enforcement of its stat- 
utes.” } 

It will be seen that the court appears to distinguish the Reagan 
and Nebraska cases — the only rate cases cited —on the ground 





1 The last sentence in the quotation from the opinion in Fitz v. McGhee seems to 
have been’ written in disregard of the fact that an injunction against the enforcement 
of a state law cannot issue from a federal court unless the bill shows a case within 
the eguzty jurisdiction of the court. The complainant must set out sufficient reasons 
for invoking the chancery powers of the court, or his bill will fail, whether brought in 
a state or federal court. This consideration would dispose of any such wholesale 
invocation of federal aid as is suggested in the sentence quoted, and, in fact, of most 
attempts to get into the federal courts without diversity of citizenship. Cases of 
alleged violations: of the contract clause, for instance, seldom present the elements of 
equity jurisdiction. Rate cases are peculiar in this respect, owing to the multiplicity 
of suits and the irreparable damage threatened. Compare Shelton v. Platt, 139 U. 
S. 591. 
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that in the case under consideration the respondents were not 
specifically charged by the state laws with the enforcement of the 
statute complained of ; and to distinguish the other cases cited on 
the ground that in them it was alleged that the respondents were 
about to commit, under color of the state law, some specific wrong 
or trespass to the injury of the plaintiff. 

This line of reasoning may not be wholly satisfactory as a means 
of reconciling the various decisions on the Eleventh Amendment ; 
but it certainly could not have been the purpose of the court to 
intimate that every suit to enjoin state officers from the institu- 
tion of civil proceedings under a state law where no tort or tres- 
pass was threatened was a suit against a state, for such a decision 
would have overruled Reagan v. Farmers’ Loan and Trust Co., 
and Smyth v. Ames, and would itself have been overruled by 
Chicago, M. & St. Paul R. R. v. Tomkins. 

In order to appreciate the nature of the distinction asserted by 
the court, in Fitz v. McGhee, to exist between that case and the 
Reagan cases and Smyth v. Ames, it will be well to examine the 
statutes brought in question in the two last-named cases as well 
as the statutes considered in Chicago, M. & St. Paul R. R. vw. 
Tomkins. 

Taking up the Reagan case first we find, by reference to the 
Supplement to Sayles’ Texas Statutes of 1888-93,! that the law 
of April 3, 1891, provided, in sect. 19, that suits for the penal- 
ties imposed by the act should be brought in the name of the 
State of Texas by the attorney-general, and that by sect. 21 it 
was made the duty of the railroad commission to “see that the 
provisions of this act and all laws of this state concerning railroads 
are enforced and obeyed, and that violations thereof are promptly 
prosecuted and penalties due the state therefor recovered and col- 
lected ; and said commission shall report all such violations with 
the facts in their possession to the attorney-general, or other 
officers charged with the enforcement of the laws, and request 
him to institute the proper proceedings.” The provision in refer- 
ence to suits for penalties was mandatory, but the provision in 
regard to the general enforcement of the act —as, for instance, by 
mandamus, guo warranto, and other similar remedies — appears 
to have been discretionary. Nevertheless, the injunction issued 
in that case against the attorney-general restrained him from insti- 
tuting any kind of litigation, not only suits for penalties, but also 
any other form of action or legal proceeding. 





1 P. 773 et seg. 
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In Smyth v. Ames, sect. 16 of the Nebraska statute of April 
12, 1893,! provided that, whenever any common carrier should 
violate or refuse to obey the act or any lawful order of the 
board, “it shall be the duty of the board . . . to plead in a sum- 
mary way by petition filed in the judicial court of the district ;” 
. . . and sect. 19 provided that, “if such railroad shall refuse 
or neglect to comply with such order, the board shall order the 
attorney-general of the proper county to institute a suit to com- 
pel such railroad company to comply with such order, and it 
shall be the duty of the attorney-general or the county attorney 
of the proper county at the request of the board .. . to apply to 
the supreme court . . . for a writ of mandamus to compel such 
railroad to comply with said order.” These provisions are stronger 
than the provisions in the Reagan case, since they are all manda- 
tory in form, and define the kind of legal proceeding which shall 
be instituted. 

In Chicago, M. & St. P. R. R. v. Tomkins the material pro- 
visions of the South Dakota statute of February 3, 1897,? are: 
Sect. 10 provides for the issuing of a writ of mandamus by a 
state court to compel a railroad to post schedules “at the relation 
or upon the petition of the state board of railroad commission- 
ers of this state ;” sect. 15 authorizes, but does not require the 
commissioners to apply to certain state courts for a subpoena 
requiring the production of the books and papers of any rail- 
road; sect. 1g makes it the duty of the commissioners to apply 
to certain state courts for an injunction to compel obedience to 
any lawful order of the board, and also provides that, whenever 
such petition shall be filed or presented or be prosecuted by the 
state commissioners, “they may require the attorney-general of 
the state to prosecute the same, and in such prosecution he shall 
have the right to have the assistance of the state’s attorney of 
any county in which any such proceedings are instituted, and it is 
hereby made the duty of any state’s attorney to render such assist- 
ance ; or the state commissioners may employ any other attorney 
. . . to prosecute the same;” sect. 32 requires the commissioners 
to institute suits against any railroads whom they believe to be 
guilty of “extortion” for the penalties prescribed by the act ; 
sect. 41 provides that the “attorney-general of the state of South 
Dakota shall at all times, when requested, give the railroad com- 
missioners such counsel and advice as they may from time to time 





1 Ch. 72, art. 12. 2 Laws of 1897, ch. IIo. 
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require, and it is hereby made his duty to institute and prosecute, 
whenever requested by the railroad commissioners, all suits which 
said railroad commissioners may deem it expedient and proper to 
institute.” Sect. 43 is mandatory upon the attorney-general to 
institute proceedings for the forfeiture of the franchise of any 
company guilty of continued violations of the act. It will be seen 
that the provisions of the statute in this case were partly manda- 
tory and partly merely permissive ; but the reason for the omis- 
sion of the attorney-general as a party respondent was apparently 
that the bill, being filed the next day after the publication of the 
schedules of rates complained of, did not (and doubtless could not) 
allege that the attorney-general was threatening to enforce the 
schedule by proceedings in the state courts. 

In these three cases, one of which was subsequent to Fitz v. 
McGhee, an injunction was granted against the commissioners to 
prevent their enforcing the order by any kind of proceeding in the 
state courts; and in two of them the attorney-general was also 
enjoined from taking anv steps to enforce the order. 

From this examination of the statutes in question in the Rea- 
gan, Smyth, and Tomkins cases it seems clear that it is not the 
fact that one remedy rather than another is prescribed by the 
statute, or that the statute makes the adoption of some remedies 
mandatory, and by implication leaves others to the discretion of 
whatever officer may seek to enforce the statute, but rather the 
specific designation of particular officers as the individuals to 
enforce the statute and the command to them to enforce it that 
constitutes “special charging” in the sense of Fitz v. McGhee, 
and prevents a suit in equity to restrain such officers from en- 
forcing the statute from being a suit against the state which has 
specially charged them to enforce it. 

Whether the reason for this distinction is sound may with. sub- 
mission be doubted. 

Mr. Justice Brewer in his vigorous discussion of the effect of 
the Eleventh Amendment in the Reagan cases says nothing which 
can be construed as an allusion to these aspects of the Texas 
statutes which were before him, — a singular omission if the court 
in those cases thought that the question of federal jurisdiction 
depended upon the element of “ special charging.” 

Again in Smyth v. Ames, Mr. Justice Harlan himself, speaking 
for the court and discussing the question as to the effect of the 
Eleventh Amendment, uses language which seems hardly to sug- 
gest either the importance or even the existence of the test of 
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“special charging.” Moreover, the final decree in that case! is 
in the most sweeping terms, and in Smith v. Reeves,? a decision 
subsequent to Fitz v. McGhee, Mr. Justice Harlan, delivering the 
opinion of the court and discussing the objection (which was 
upheld) that the suit was against a state, makes no mention of 
the doctrine of special charging or of Fitz v. McGhee, but re- 
affirms the doctrine of the Reagan cases and of Smyth v. Ames. 

Finally, in the Tomkins case, which is the most recent rate 
case, no reference is made to the matter of “ special charging.” 

It is difficult to understand why in determining the effect of 
the Eleventh Amendment in suits of this nature it can be ma- 
terial that some or all of the respondents are acting in pursuance 
of a special rather than a general command of the state, or that 
the particular form of procedure adopted by them to enforce it 
is prescribed by the statute itself or selected by them in the exer- 
cise of discretion from the appropriate remedies furnished by the 
general statutes or common law of the state. 

Equity jurisdiction is given by the allegations of the bill in re- 
ference to the nature of the injury about to be inflicted ; federal 
jurisdiction is given by the allegation that the justification for the 
threatened acts depends upon the application and construction of 
the Fourteenth Amendment, with which the bill alleges the state 
statute or order and the threatened acts of the officials thereunder 
are in conflict. If the last-mentioned allegation turns out to be 
untrue, then the federal court, retaining jurisdiction because the 
bill presents a federal question, nevertheless decides that question 
in favor of the respondents; that is to say, decides that the law 
or order which they are seeking to enforce is valid so far as the 
Fourteenth Amendment is concerned. In that case if the re- 
spondents are acting under some general provision of statute or 
common law, making it their duty to enforce all the laws of the 
state, then that general mandate includes the valid law in ques- 
tion, and a special statutory mandate, if there were one, would be 
mere surplusage. But if, on the other hand, the federal court, 
having taken jurisdiction by reason of the federal question, finds 





1 Printed in full in 171 U. S., pp. 362-364. 

2 178 U. S. 436. In connection with Smith v. Reeves (which was not a rate case) 
see the similar case of President of Yale College v. Sanger, 62 Fed. Rep. 177, where 
jurisdiction of a suit in equity against the treasurer of Connecticut was taken, and 
negative relief given by enjoining him from paying the income of a certain fund held 
by him in his official capacity to any person except the complainant. The Eleventh 
Amendment is discussed in this case. See also Minneapolis Brewing Co. v. McGil- 
livray, 104 Fed. Rep. 258. _ 
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that that question must be decided adversely to the respondents, 
then the provisions, if any, of the statute in question specially 
charging the respondents with the duty of enforcing its substan- 
tive requirements in reality specially charge them to deprive the 
complainant of its property without due process of law, and are, 
therefore, as much void as the substantive part of the statute. 
In such a case to say that unless there are such special statutory 
provisions the suit is against the state within the meaning of the 
Eleventh Amendment, is to say in effect that jurisdiction under 
one portion of the Constitution depends upon the existence of cer- 
tain statutory provisions which are wholly void under another 
portion of the Constitution. In other words, if jurisdiction is 
taken by reason of the presence of such,special statutory pro- 
visions, then the exercise of the jurisdiction may show that those 
provisions are wholly void. The statement of the court in Fitz v. 
McGhee that unless the respondents are specially charged with 
the enforcement of the statute, then if jurisdiction were sustained 
it would follow that “the constitutionality of every act passed by 
the legislature could be tested by a suit against the governor and 
attorney-general based upon the theory that the former as the 
executive of the state was in a general sense charged with the 
execution of all its laws, and the latter as attorney-general might 
represent the state in litigation involving the enforcement of its 
statutes,” seems, as has been already pointed out, to blur the dis- 
tinction between the two senses in which the term jurisdiction is 
used in this class of cases, 7. ¢., equity jurisdiction and federal ju- 
risdiction. In the case supposed by the court, ex hypothesi, the 
elements of eguzty jurisdiction would be lacking, and for that reason 
the suit could not be maintained. Moreover, there seems to have 
been no reason for making the governor of Alabama a party re- 
spondent in Fitz v. McGhee; and the bill, it would seem, might 
have been dismissed as to him and retained against those respond- 
ents, if any, who were proved to be threatening to inflict injuries 
upon the complainant such as a court of equity has jurisdiction 
to enjoin. It is generally no part of the duty of the governors of 
American states to act as attorneys for their states in judicial pro- 
ceedings, and it does not appear that the governor in Fitz v. 
McGhee had done so or was threatening to do so. 

Again from the standpoint of policy such a test as that of 
special charging seems open to objection. The common law offers 
ample remedies for compelling corporations to obey such statutory 
requirements as those with which we are dealing, and for punish- 
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ing them for disobedience. The duties and powers naturally inci- 
dent to the office of attorney-general of any state are quite suffi- 
cient to confer upon the incumbent authority to employ any or 
all of those remedies on behalf of the state. In reality, there- 
fore, no special charging is at all necessary to accomplish the 
enforcement of such laws. If it is found that without such special 
provisions suits in equity in the federal courts will be held to be 
suits against the state, there will be no reason for retaining such 
provisions and every reason for omitting them from future rate 
statutes; and thus no jurisdiction will be left to the federal 
courts in such cases except the jurisdiction of the supreme court 
on writ of error to the highest court of the state. This surely 
is not a desirable result. 

If the foregoing criticism of the rule laid down in Fitz v. Mc- 
Ghee is deemed sound, it may be added that there is perhaps a 
way of distinguishing that case on the facts from the Reagan 
cases, Smyth v. Ames, and the Tomkins case. For in Fitz v. 
McGhee the proceedings against which the injunction appears 
principally to have been sought were criminal proceedings, with 
which on other grounds courts of equity have generally no juris- 
diction to meddle.! This is the line of distinction hinted at in the 
recent case of Haverhill Gas Light Co. v. Barker e¢ a/.,2 where 
Lowell, J., says: “ Again, in Fitz v. McGhee the decree sought 
enjoined state officers from prosecuting indictments and criminal 
proceedings ; no such proceedings are sought to be enjoined in 
this case.” 


V. 


An important limitation upon suits of this character is imposed 
by section 720 of the Revised Statutes of the United States, which 
provides that “the writ of injunction shall not be granted by any 
‘court of the United States to stay proceedings in any court of a 
state, except in cases where such injunction may be authorized by 
any law relating to proceedings in bankruptcy.” ? 





1 In re Sawyer, 124 U. S. 200, 104 Fed. Rep. 258, 272. 

2 109 Fed. Rep. 694. See also Ball v. Rutland R. R. Co., 93 Fed. Rep. 513, which 
can be distinguished on the same ground, and also because the elements of equity 
jurisdiction seem to have been lacking. Compare Western Union Tel. Co. v. Myatt, 
98 Fed. Rep. 335, where Fitz v. McGhee is discussed. 

8 The elaborate discussion of the effect of this section in the note at the end of the 
recent case of Garner v. Second Nat. Bank, 16 C. C. A. 86, go, leaves little to be 
added. 
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Section 720 is merely declaratory of a rule of comity. It is 
settled that the section has no application to cases where the bill 
is filed in the federal court before any suits have been begun in 
the state courts by the respondents.1 No question concerning 
the effect of section 720 was raised in the Reagan cases, Smyth 
v. Ames, or Chicago, etc., R. R. Co. v. Tomkins, although in the 
final decree of the circuit court in the principal Reagan case, 
affirmed by the Supreme Court, it was ordered, zu¢er alia, that “all 
other individuals, persons, or corporations be and they are hereby 
perpetually enjoined, restrained, and prohibited from instituting or 
prosecuting any suit or suits against the said railroad company for 
the recovery of any damages, overcharges, penalty or penalties, 
under or by virtue of the said act or any of its provisions, or under 
and by virtue of the said tariffs, orders, or circulars of the said 
railroad commission of Texas,’ etc.2 No shippers or persons 
threatening to bring private suits for damages, overcharges, or 
penalties were made parties respondent in that case, and it does 
not appear whether at the time the bill was filed any such private 
suits had actually been brought or were pending in any state 
court. It seems clear that although private persons threatening 
to bring suits under such a statute may be made respondents, 
they are not necessary parties. If any such persons have actually 
begun suits in a state court, then it would seem that they cannot 
be enjoined from prosecuting the same by a federal court, and 
should not be made parties to the bill. In such case it will be 
sufficient to make the state officers over whom the federal court 
has jurisdiction in equity parties respondent (assuming, of course, 
that they have not actually begun litigation in a state court to 
enforce the statute or order) and such private persons as it is 
desired to enjoin who are threatening to begin but have not 
actually begun litigation in state courts to enforce the statute for 
their own benefit. Practically it is generally sufficient to obtain 
a prompt adjudication of the unconstitutionality of the statute or 
order in a suit in equity against the state officers charged with its 
enforcement. Where, as in Cotting e¢ a/. v. Kansas City Stock 
Yards Co., e¢ al.,3 the plaintiffs are stockholders, the corporation 





1165 U.S. 443; 169 U.S. 432; 4 C. C. A. 503; 109 Fed. Rep. 3; 59 Fed. Rep. 
6, 385; Fed. Cas. No. 8541; ib. No. 4830; 44 Fed. Rep. 663; 7 ib. 45. For the 
application of this rule in removal cases, see 121 U. S. 634. 

2 154 U. S. 370. 

8 82 Fed. Rep. 850; s. C. 79 ib. 679; 82 ib. 839. 
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itself as well as its officers who have declined to protect its inter- 
ests by instituting the litigation in its name are of course also 
made parties defendant. 





Since our entire article was put in type, a decision has been ren- 
dered by the Supreme Court of the United States (November 25, 
1901) in Cotting et ad. v. Kansas City Stock Yards Co. e¢ a/.,' with 
an opinion by Mr. Justice Brewer dealing with many of the ques- 
tions to which we have referred. We can only indicate briefly 
the respects in which the views we have expressed are confirmed 
by or inconsistent with Mr. Justice Brewer's opinion. 

These were two bills in equity filed in 1897 in the Circuit Court 
of the United States for the District of Kansas by two stockhold- 
ers of a Kansas corporation, both citizens of Massachusetts, against 
said corporation and certain of its officers and the attorney-gen- 
eral of Kansas. The suits were brought in behalf of the plaintiffs 
and of all other stockholders having a like interest. The main pur- 
pose of the suits was to have declared invalid a certain act of the 
legislature of Kansas approved March 3, 1897, entitled “An Act 
defining what shall constitute public stock yards, defining the 
duties of the person or persons operating the same, and regulating 
all charges thereof, and removing restrictions in the trade of dead 
animals, and providing penalties for violations of this act.” Atem- 
porary restraining order was granted and a motion for a prelimi- 
nary injunction made, pending which the court appointed a special 
master to take testimony upon all matters bearing upon the pre- 
liminary injunction prayed for. After a hearing upon the master’s 
report the motion for an injunction was refused and the restraining 
order set aside. It was thereupon stipulated that the defendants 
should forthwith file answers, that replications should be immedi- 
ately filed, and that there should be a final hearing upon the plead- 
ings, proofs, master’s report, and exhibits without further testimony 
from either party. On October 28, 1897, after argument, the 
court dismissed the bills of complaint, and afterwards an appeal 
was taken to the Supreme Court of the United States. The cir- 
cuit court, however, made an order continuing in force the restrain- 
ing order upon the filing by the corporation of a bond for $200,000 
conditioned for the payment to all parties entitled thereto of all 





1 79 Fed. Rep. 679; 82 ib. 839, 850. 
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overcharges for yarding and feeding live stock, in case the Supreme 
Court should affirm the judgment of the circuit court. 

The important findings of the master were that the value of the 
property used for stock yard purposes at the time to which the bill 
related was $5,388,003.25 ; that the gross income realized by the 
company during the year 1896, which was taken as representing 
its average gross income, was $1,012,271.22; that the total expend- 
itures of the company for all purposes during the same period 
amounted to $535,297.14, thus indicating a net income for the year 
of $476,974.08. The circuit court increased the estimate of net 
income by adding to the expenditures the sum of $113,584.65, for 
repairs and construction, thus making the net income $590,558.73. 
It was found alsq as a fact that if the rates prescribed by the 
statute for yarding and feeding stock had been in force during the 
year 1896 the income of the stock yards company would have been 
reduced that year $300,651.77, leaving a net income of $289,916.96, 
which would have yielded a return of 5,4; per cent. on the value of 
the property used for stock yard purposes, and of 4,5 per cent. 
upon the amount of the capital stock. 

Section 1 of the statute was as follows: “ Any stock yards within 
this state, into which live stock is received for the purpose of ex- 
posing or having the same exposed for sale or feeding, and doing 
business for a compensation, and which for the preceding twelve 
months shall have had an average daily receipt of. not less than 
one hundred head of cattle, or three hundred head of hogs, or three 
hundred head of sheep, are hereby declared to be public stock 
yards.” 

The other material provisions of the statute were, a requirement 
that itemized statements of business done be filed annually with 
the secretary of state by stock yard companies ; that “any person 
or persons violating any of the provisions of this act shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be fined 
for the first offence not more than one hundred dollars; for the 
second offence not less than one hundred dollars nor more than 
two hundred dollars; and for the third offence not less than two 
hundred dollars nor more than five hundred dollars and by im- 
prisonment in the county jail not exceeding six months for each 
offence ; and for each subsequent offence he or they shall be fined 
in any sum not less than one thousand dollars and by imprisonment 
in the county jail not less than six months.” 

Section 8 made it “the duty of the attorney-general to prose- 
cute all violations of the provisions of this act.” 
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We premise that not all of the positions suggested or expressly 
declared by Mr. Justice Brewer can be regarded as held by a 
majority of the court. For Justices Harlan, Gray, Brown, Shiras, 
White, and McKenna expressly put their 

“assent to the judgment of reversal — so far as the merits of this case 
are concerned — upon the ground that the statute of Kansas in question 
is in violation of the Fourteenth Amendment of the Constitution of the 
United States, in that it applies only to the Kansas City Stock Yards 
Company and not to other companies or corporations engaged in like 
business in Kansas, and thereby denies to that company the equal pro- 
tection of the laws. Upon the question whether the statute is unconsti- 
tutional upon the further ground that, by its necessary operation, it will 
deprive that company of its property without due process of law, we 
deem it unnecessary to express an opinion.” 

First. Taking up the point upon which all the judges agree, this 
case is undoubtedly the leading as it is the latest authority for the 
proposition laid down in the earlier part of this article, that arbi- 
trary and capricious discrimination between companies engaged in 
the same kind of business is as much a denial of the equal protec- 
tion of the laws in statutes regulating rates and prices as in stat- 
utes of the sort under consideration in Yick Wo v. Hopkins ;! 
and that where it appears that there are several stock yards com- 
panies in a state, a statute which in terms applies only to those 
“ which for the preceding twelve months shall have had an average 
daily receipt of not less than one hundred head of cattle, or three 
hundred head of hogs, or three hundred head of sheep,” establishes 
an arbitrary and unconstitutional discrimination against the single 
company to which as a matter of fact it applies. 

Second. It is the view of Mr. Justice Brewer that any discrimina- 
tion based upon the amount of business done is, irrespective of 
what might otherwise be the reasonableness of the rates or of 
other considerations, arbitrary and unconstitutional. But it is 
believed to be a fair inference from the opinion of Mr. Justice 
Harlan, with whom five justices concurred, that a majority of the 
court is not prepared to go so far as that. The majority appear 
rather to condemn a discrimination which, while in terms based 
solely upon the amount of business done, in reality is aimed at a 
particular company described in general terms. This view is cer- 
tainly more strictly in harmony with the principles of Yick Wo v. 
Hopkins. 

Third. Mr. Justice Brewer announces a distinction between 
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companies engaged in a “strictly” or “distinctively public em- 
ployment” and those “ doing a work in which the public has an 
interest,” and draws certain very important conclusions therefrom. 
In the first class he puts “ common carriage, supply of water, gas,” 
etc., and suggests a further definition of it by the following expres- 
sions: “ Work of a confessedly public character ;” ‘a public ser- 
vice ;” “that which is a proper work for the state ;” “cases in 
which a public service is distinctly intended and rendered ;” where 
“the owner has intentionally devoted his property to the discharge 
of a public service ;” “the work of the state ;” where the party is 
specially privileged to exercise some of “ the powers of the state,” 
e. g. “eminent domain.” 

In the second class he mentions grain elevators and stock yards, 
and cites as illustrative authorities, Munn zv. Illinois,! Budd v. New 
York,? Brass v. Stoeser,? and other cases, and for the purpose of 
further definition employs the expressions “cases . . . in which 
without any intent of public service the owners have placed their 
property in such a position that the public has an interest in its 
use,” or “in such a position that willingly or unwillingly the public 
has acquired an interest in its use ;” where, “in pursuit of merely 
private gain he has placed his property in such a position that the 
public has become interested in its use ;” “property used solely 
for purposes of private gain, and which only by virtue of the con- 
ditions of its use become such as the public has an interest in ;” 
property not used “in the discharge of a purely public service ;” 
an “individual . . . not doing the work of the state,’ and who 
“acquires from the state none of its governmental powers.”’ 

We again suggest that it would be unsafe to infer from anything 
in the report that the foregoing language of Mr. Justice Brewer 
expresses the opinion of a majority of the court. 

We stated in the earlier part of this article * that it is difficult if 
not impossible to express in general terms, at once clear and use- 
ful, the distinction between the undertakings which historically 
have been subject to statutory or common law regulation in respect 
of rates and prices, and those to which such regulation has more 
recently been extended. We did, however, attempt a partial clas- 
sification in which the possession of some governmental powers 
like eminent domain, referred to by Mr. Justice Brewer, became 
material. As to whether Mr. Justice Brewer’s endeavor to classify 





1 94 U. S. 113. 2 143 U.S. 517. 8 153 U. S. 391. 
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with greater precision than has heretofore been attempted is supe- 
rior to the method of “judicial inclusion and exclusion,” we do not 
feel called upon to express an opinion. 

But the conclusions drawn by Mr. Justice Brewer from the dis- 
tinction between “strictly public employments” and those in 
which property has been devoted “to a use in which the public has 
an interest’ are of far-reaching importance. After an elaborate 
review of the decisions of the Supreme Court, he says, referring 
to undertakings of the second class (not “ strictly public’’), “‘ What 
shall be the test of reasonableness in those charges is absolutely 
undisclosed ;” and the conclusion of his reasoning is that “the 
same rule as to the limit of judicial interference” does not apply 
in the two classes of cases; that while in the first class of cases 
“the present value of the property is the basis by which the test 
of reasonableness is to be determined, although the actual cost is 
to be considered,” and also “the value of the services rendered to 
each individual ;”! the principal question in the second class of 
cases is “ whether any particular charge to an individual dealing 
with him is, considering the service rendered, an unreasonable 
exaction ;” in other words, that in the second class of cases “the 
question is always not what does he make as the aggregate of his 
profits, but what is the value of the services which he renders to 
the one seeking and receiving such services ;” and that in deter- 
mining this value the customary charges of others for the same 
services furnish an important if not a controlling test. For this 
he relies principally upon Canada Southern Railway Co. v. Inter- 
national Bridge Co.2, Consequently he holds that the finding of 
fact of the Circuit Court® that the charges made by the Kansas 
City Stock Yards Co. were no greater (and, in many instances, 
less) than those of any other stock yards in the country, should 
have been regarded as decisive in favor of the plaintiffs, and that its 
effect could not in any wise be modified by the result of the prin- 
cipal investigation, namely, that the statutory rates would permit 
the company to earn a net profit of “ 5.3 per cent. on the value of 
the property used for stock yard purposes, as fixed by the master.” 
In other words, the circuit court ‘“ proceeded upon lines which 


. were too narrow,” and mistook the comparative significance 
of its findings of fact. 





1 Mr. Justice Brewer throws out the suggestion that it ought to be constitutional in 
this class of cases to fix rates so low as to leave practically no profit at all. 

2 8 App. Cas. 723, 731. 

8 82 Fed. Rep. 850. 
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It cannot safely be asserted that these conclusions of Mr. Justice 
Brewer represent the views of a majority of the court. The 
further point made by Mr. Justice Brewer, that if the statute is 
construed as contemplating a separate offence with a separate 
penalty for each excessive charge per head, as distinguished from 
the entire number of stock received in one shipment, the enor- 
mous aggregate of the penalties would amount to a practical 
intimidation of the company from asserting its constitutional 
rights and thus to a denial of the equal protection of the laws, is 
not stated by him as a ground of the decision, and may therefore 
be regarded merely as an interesting suggestion. 

In reference to them we desire to make only these suggestions. 

First. With the exception of certain remarks of Mr. Justice 
Bradley relating to wharfage charges in Transportation Co. ». 
Parkersburg,! referred to by Mr. Justice Brewer, in which, how- 
ever, no question under the Fourteenth Amendment was before 
the court, the only references to the value of the services to the 
recipient in the opinions of the Supreme Court are such as to con- 
vey the impression that that consideration may justify in some 
cases a /ower legislative rate than is sufficient to yield a fair return 
upon the original investment or cost of the plant. So far, therefore, 
as the Fourteenth Amendment and the decisions of the Supreme 
Court thereunder are concerned, it is an entirely new step to hold 
that the real value of the services to the recipient may render un- 
constitutional, z. ¢., unreasonably low, a legislative rate which, while 
permitting what would otherwise be considered a fair net profit on 
the actual present value of the property in the use of which the 
public has an interest, simply takes away the excess which the 
party has been able to obtain over and above such fair profit by 
virtue of his superiority to his competitors in point of organizing 
ability, amount of capital invested, volume of business, etc. 

Second. It does not follow that because this step is novel it 
ought not to be taken. Apparently, without reversing or seriously 
modifying prior decisions, it cannot be taken with reference to 
railroads and water companies. Apparently it may be taken with 
reference to stock yard companies and other enterprises which 
cannot now be included within any precise general definition. 

The order of the Supreme Court was “that the decree of the 
circuit court be reversed, and the case remanded to that court, 





1 107 U. S. 691, 699. 
2 See particularly the remarks of Mr. Justice Harlan in San Diego Land Co. wv. 
National City, 174 U. S. 739, 757, quoted by Mr. Justice Brewer. 
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with instructions to enter a decree in favor of the plaintiffs and 
against the corporation and its officers, in accordance with the 
prayer of the bills, and also a decree dismissing the suit as to the 
attorney-general of Kansas, without prejudice to any further suit 
or action.” 

The form of the last part of this order and the reasons therefor 
as stated by the court are such that no new light is thrown upon 
the question of jurisdiction under the Eleventh Amendment. 


NM. Matthews, Jr. 
W. G. Thompson. 


Boston, December 3, 1901. 
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THE LAW OF CAPACITY IN INTERNA- 
TIONAL MARRIAGES. 


NE of the most intricate questions that can arise out of the 
conflict of laws is that of the validity of international 
marriage ; and the effect of invalidity is so disastrous, both mate- 
rially and morally, that the right solution of the problem is one 
for which above all others the conscientious lawyer should anx- 
iously seek. Not only is the problem intricate in its nature, but 
so various are the solutions reached in the different civilized states 
that no lawyer can safely advise in the matter without some 
familiarity with the law of each country involved in the marriage. 

Marriage is now regarded in all civilized states as a status based 
upon legal consent of the parties ; this consent, however, is not 
self-operative, but gives rise to the status only as the result of the 
consent of the proper sovereign power, acting through its law. 
So far as the parties are concerned, assuming their consent in 
fact, nothing further is required for a valid marriage but their capa- 
city to give a legal consent ; this capacity of parties is the greatest 
difficulty involved in determining the validity of an international 
marriage. 

There is a fundamental difference between the common law 
and the civil law of Europe in their conception of personal capa- 
city. The common law regards a man as a natural creature; if he 
is alive, if he has a mind and exercises it, if he is a free and inde- 
pendent being, the law accepts him as such. A few cases are, to be 
sure, dealt with artificially: an infant, though he may in fact have 
a consenting mind, is incapable of contracting ; a married woman, 
though she may in fact be the moving spirit of the family, is dealt 
with as under her husband’s coercion ; a corporation, though in 
fact an aggregation of individuals, is dealt with as a single entity. 
These are recognized as exceptions to the general rule, based upon 
reason, but technical and arbitrary. In European countries, on 
the other hand, natural facts and powers of human life are nothing 
to the law until the law makes them so. If the law will, a man 
lives ; if it so decree, he dies before the law, though his natural 
life continues unchanged. If the law endows him with power 
to speak, to will, to act, he may effectively do so ; if not, then so 
far as legal results go, his speech is inarticulate, his will a mere 
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thought, his act is as if never done. Until the law gives a man 
any capacity, he is not regarded as possessing it. Civil capacity, 
in short, is altogether a creature of the law, and is dependent, 
therefore, upon some law having conferred it. Once conferred, 
the capacity to act becomes a status, continuing until taken away 
again by the proper law, as may happen by civil death, interdiction, 
or bankruptcy. This doctrine has been most forcibly defended by 
Professor Pillet.? 


“‘ A law once applied to a person,” he says, “should be continuous if 
it is to have every real quality of law. Suppose it ceases to apply to a 
person when he leaves his own country, or that it only remains inappli- 
cable to such of the person’s property as is situated in a foreign coun- 
try, and it will be clear that the law misses its object because it misses 
continuity of effect. . . . One can see that if, in the case of the same 
person, a period of complete incapacity is followed by a period of limited 
capacity, all the results that the legislator might attain by the rules he 
established will be forever compromised by the breach of continuity 
which will be produced in the application of the rule.” 


Since civil capacity is a status, it must (according to this view) 
be conferred by the proper law, which is the law of the sovereign 
who has power over the status. Down to the French Revolution 
that sovereign was regarded in all European states as the sover- 
eign within whose territories the individual was domiciled ; status 
(including capacity) was governed by the law of the domicil. The 
framers of the Code Napoléon,? however, adopted the law of the 
nation to which the man owed allegiance, rather than that of his 
domicil, as the source of his civil rights; and the change has 
been successively adopted in most of the European codes of the 
nineteenth century. Belgium and Holland received the Code Na- 
poléon directly ; Italy adopted its principles in the Code of 1861 ; 
Spain in the Civil Code of 1889 ;* and finally the German empire 
in the Civil Code of 1900.5 In most European states, therefore, 
capacity, once regulated by the law of the individual’s domicil, is 
now regulated by the law of his nation. This doctrine, so clearly 
set forth in the codes and the treatises of the continent, and stated 
as if it were to be applied in all cases, is nevertheless subject to 
many exceptions when actually applied by courts in litigated 





1 21 Clunet’s Journal du Droit Internat. Privé 417. 
2 Section 3. 

8 Preliminary Dispositions, § 6. 

4 Art. 9g; so Mexico, Civil Code, Art. 12. 

5 Art. 7. 
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cases. Where the capacity created by the law of the status ap- 
pears to be for the benefit of citizens of the forum, the doctrine is 
rigorously applied ; but where it would operate to the fraud, or even 
to the disadvantage of citizens of the forum, the courts are quick 
to find an exception. Thus, in the case of De Lizardi v. Chaize,! 
where the defendant was an infant by his own law, though he’ 
would have been of age in France, the Court of Cassation said :— 


“Tt is proper in applying the foreign statute to enforce restrictions 
and limitations without which there would be constant danger of error 
or surprise to the prejudice of French citizens. Though on principle 
one is bound to know the capacity of the person with whom one enters 
into a contract, the rule cannot be so strictly and rigorously applied 
with regard to foreigners contracting in France. Civil capacity may in 
fact be easily verified in the case of transactions between French citi- 
zens ; but it is otherwise as to transactions that take place in France 
between Frenchmen and foreigners. In such a case, the Frenchman 
cannot be held to know the laws of various nations, and their provisions 
as to minority and majority and the extent of the power of foreigners to 
make agreements within the limits of their civil capacity. It is sufficient 
for the validity of the contract that the Frenchman has acted without 
laches and negligence and in good faith.” 


And in the similar case of Fourgeaud v. Santo Venia,? the Court 
of Paris said :— 


“Though the laws which govern the status and capacity of persons 
follow those persons wherever they go, whatever be their domicil of 
origin, yet one must remember that the application of the foreign stat- 
ute is subject to restrictions and limitations required by the legitimate 
interest of citizens of France who have become such by regular banking 
operations.” ® 


Indeed, the Supreme Court of Hanover in 1846 stated the rule 
very much as an American court would now state it.* 


“The rule must always be, that a court shall decide according to the 
law of the land. The exception to this rule, based solely on peculiar 





1 Jour. du Palais, 1862, 427; printed in translation in 2 Beale’s Cases on Conflict 
of Laws 34. 
6 Clunet 488; 2 Beale’s Cases 35. 

8 Acc. Cussac v. Hartog (Paris, 1883), 10 Clunet 290. Ina similar case the Civil 
Tribunal of the Seine said: “It is a principle of natural law and of the public order 
of France that no one shall enrich himself at the expense of another; such a rule, like 
laws of police and of safety, binds, without distinction of origin or nationality, all who 
are on French soil.” 14 Clunet 178. 

* Manager of the Court Theatre of Hanover v. G., 13 Seuffert’s Archiv 10; 2 
Beale’s Cases 33. 
















CAPACITY IN INTERNATIONAL MARRIAGES. 385 


usage, according to which the minority of a foreigner is determined by 
the law of his domicil, cannot be extended in the decisions so as to cover 
the legal consequences of such minority. The effect of the defendant’s 
agreement, attacked as the contract of a minor, is therefore to be deter- 
mined by our law.” 


Such modifications of the express provisions of a code by judi- 
cial decisions should always be borne in mind in dealing with for- 
eign codes. 

The common law, on the other hand, considering that individ- 
uals are by nature endowed with capacity to act, looks at each act 
and judges the effect of it in view of all its circumstances, includ- 
ing the natural capacity of the particular individual. If, consid- 
ering all these circumstances, the law, within the jurisdiction of 
which the act was done, gives it legal effect, no other considera- 
tion enters into the case. The question whether consent in fact 
by a party is legally effective is, therefore, to be determined by 
the law which has jurisdiction over the act of giving consent, that 
is, by the law of the place ; capacity to act, in short, is determined 
by the law of the place of the act. Judge Story puts the matter 
with his usual clearness and accuracy :! — 


“In regard to questions of minority or majority, competency or in- 
competency to marry, incapacities incident to coverture, guardianship, 
emancipation, and other personal qualities and disabilities, the law of 
the domicil of birth, or the law of any other acquired and fixed domicil, 
is not generally to govern, but the ex loci contractus aut actus, the law of 
the place where the contract is made, or the act done;” and again,’ 
“although foreign jurists generally hold that the law of the domicil 
ought to govern in regard to the capacity of persons to contract; yet 
the common law holds a different doctrine, namely, that the /ex /oci con- 
tractus is to govern.” 


So, too, Chief Justice Gray in Milliken v. Pratt :?— 


“Tt has been often stated by commentators that the law of the domicil, 
regulating the capacity of a person, accompanies and governs the person 
everywhere. But this statement, in modern times at least, is subject to 
many qualifications ; and the opinion of foreign jurists upon the subject, 
the principal of which are collected in the treatises of Mr. Justice Story 
and of Dr. Francis Wharton on the Conflict of Laws, are too varying and 
contradictory to control the general current of the English and American 
authorities in favor of holding that a contract which by the law of the 
place is recognized as lawfully made by a capable person, is valid every- 





1 Conflict of Laws, § 103. 2 Ibid. § 241. 8 125 Mass. 374. 
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where, although the person would not, under the law of his domicil, be 
deemed capable of making it.” * 


This doctrine was until recently the unquestioned law of Eng- 
land ;? but a tendency is now apparent to hold that capacity 
depends upon the law of domicil. The first English authority for 
this doctrine is a dictum of Cotton, L. J., in Sottomayor v. De 
Barros :* “It is a well recognized principle of law that the ques- 
tion of personal capacity to enter into any contract is to be decided 
by the law of domicil.”” One cannot speak of this dictum other- 
wise than as an ignorant error ; indeed, Sir James Hannen, in deal- 
ing with the same case subsequently in the lower court, said: *— 


“Tt is of course competent for the Court of Appeal to lay down a 
principle which, if it formed the basis of a judgment of that court, must, 
unless it should be disclaimed by the House of Lords, be binding in all 
future cases. But I trust that I may be permitted without disrespect to 
say that the doctrine thus laid down has not hitherto been ‘well recog- 
nized.’ On the contrary, it appears to me to be a novel principle, for 
which up to the present time there has been no English authority. What 
authority there is seems to me to be the other way.” 


In the latest case on the subject ° it was left undecided by what 
law capacity is to be governed. Lord Halsbury, it is true, said 
explicitly, but obiter, “ Capacity to contract is regulated by the 
law of domicil.” Lord Watson expressly declined to decide the 
point ; and Lord MacNaghten, the third member of the court, said: 
‘“‘Perhaps in this country the question is not finally settled, though 
the preponderance of opinion, here as well as abroad, seems to be 
in favor of the law of the domicil.” In view of these expressions, 
it is impossible to state the present English law with any con- 
fidence ; but it is a curious fact that the tendency appears to be to 
adopt a rule already abandoned in most of the European countries. 

Such are the general principles upon which the capacity of 





1 In France also, until changed by the whim of the codifiers, the law appears to 
have been the same. Thus in 1624 the Court of Paris upheld a marriage between a 
Frenchman and a woman of Lorraine, contracted in Lorraine and valid according to 
the law of that place, though the consent of the man’s parents, required by the French 
law, was not obtained. This, it was said, “was not to be considered, since the mar- 
riage was celebrated in Lorraine, a sovereign principality, where the edicts and ordi- 
nances of our kings are not observed.” If the marriage were invalid, “it would be 
prodigious and monstrous, since the marriage would be good and valid in Lorraine, 
and the child legitimate; in France merely concubinage, and the child a bastard.” 1 
Journal des Audiences 16. 

2 Male v. Roberts, 5 Esp. 163. oP. D, 1. 

, £5 P. D.94. 5 Cooper v. Cooper, 13 App. Cas. 88. 
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parties is regulated ; but the capacity to marry is perhaps other- 
wise governed, since it has to do with a relation which is undoubt- 
edly a status. In England, whatever may be the law as to ca- 
pacity in general, there can be no doubt that capacity to marry 
is now governed by the law of the domicil. In this case also the 
English law has only lately taken such a position. In the earlier 
cases it was treated as unquestioned law that the capacity to 
marry, like any other question connected with the validity of the 
marriage, is governed by the law of the place of celebration. This 
rule was first laid down in connection with Scotch marriages 
entered into by English minors. In the case of Dalrymple v. 
Dalrymple,! Sir William Scott said:— ~~ 


“The only principle applicable to such a case by the law of England 
is that the validity of Miss Gordon’s marriage rights must be tried by 
reference to the law of the country where, if they exist at all, they had 
their origin. Having furnished this principle, the law of England with- 
draws altogether, and leaves the legal question to the exclusive judgment 
of the law of Scotland.” 


Forty years ago, in Simonin v. Mallac,? Sir Creswell Creswell had 
to pass upon a marriage celebrated in England between French 
citizens without the permission of parents, which is required by 
the French law. He held the marriage valid, saying : — 


“In general, the personal competency or incompetency of individuals 
to contract has been held to depend upon the law of the place where the 
contract is made. But it was and is contended that such rule does not 
extend to contracts of marriage, but that parties are, with reference to 
them, bound by the law of their domicil. This question, of so much im- 
portance in all civilized communities, has been largely discussed by 
jurists of all nations; but they all apply their observations to contro- 
versies arising, not in the countries where the marriage was celebrated, 
but in other countries where it is brought in dispute, and of which the 
parties were domiciled subjects. That a marriage, good by the law of 
the country where solemnized, should be held good in all other countries, 
and the converse, is strongly maintained, as a general rule, by nearly all 
writers on international law. But, according to the same authorities, it 
is subject to some few exceptions.” 


This decision was soon followed by the great case of Brook v. 
Brook.’ In that case the four Lords agreed that a marriage be- 
tween an Englishman and his wife’s sister, celebrated in Denmark 
and valid by the law of that country, was void, but they differed in 





1 2 Hagg. Consist. 54. 2 29 L. J. Pr. 97; s. c. 2 Sw. & Tr. 67. 
89 H. L. C. 193. 
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the reasons given for this decision. Lord Campbell appears to 
have gone upon the ground that the validity of the contract 
depends upon “ the dex domiciliz, the law of the country in which 
the parties are domiciled at the time of the marriage, and in which 
the matrimonial residence is contemplated,” but he alone took 
that view. The other Lords, though differing on many points, all 
agreed that the marriage was void, not because the parties were 
incapable, but because the marriage was forbidden by the law of 
England, and in fraud of that law. The present English doctrine 
was first authoritatively stated in the case of Sottomayor v. De Bar- 
ros, already cited, in which Cotton, L. J., said: “As in other con- 
tracts, so in that of marriage, personal capacity must depend upon 
the law of the domicil;” and this was the vatio decidendi of the 
case. 

In this country the view generally held is that expressed by 
Chief Justice Gray in Commonwealth v. Lane :!— 


“What marriages between our own citizens shall be recognized as 
valid in this Commonwealth is a subject within the power of the legis- 
lature to regulate. But when the statutes are silent, questions of the 
validity of marriages are to be determined by the jus gentium, the com- 
mon law of nations, the law of nature as generally recognized by all civil- 
ized peoples. By that law, the validity of a marriage depends upon the 
question whether it was valid where it was contracted; if valid there, it 
is valid everywhere.” 


Some tendency to depart from this doctrine is shown in a few 
cases; but they follow Brook v. Brook, and are to be explained 
upon the same ground, namely, that the marriage was in fraud of 
the law of the domicil. 

To sum up the rules as to capacity to marry: On the continent 
of Europe capacity is usually governed by nationality, though in 
administering the rule the courts favor their own citizens; in 
England it is governed by domicil, and in America by the er /oci. 

So much for the simple question of capacity; the problem be- 
comes complicated when two countries are interested in the matter: 
Suppose a French man and woman, both domiciled in England, are 
married in Massachusetts: by the French law their capacity to 
marry is to be determined by France; according to the English 
doctrine, by England; according to the Massachusetts rule, by 
Massachusetts. Or suppose a Frenchman marries a Massachu- 
setts woman in England: the states concerned would not agree 
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by what law the capacities of the parties are to be regulated. 
Obviously the validity of the marriage ought to be regarded in the 
same way by all the countries concerned ; it would be a shocking 
and immoral thing if the parties might be considered at one mo- 
ment married, so that the husband could insist upon his marital 
rights, and at another time unmarried, so that the relation existing 
between them would be illegitimate. But if one law is to govern 
the marriage which shall it be? 

The American rule, according to which the capacity of all parties 
is governed by the law of the place of celebration, avoids the diffi- 
culty, without injustice to any party, and without discouraging 
marriage by interposing any risk of nullity because of some unsus- 
pected provision of a foreign law. Sir Creswell Creswell, in Simo- 
nin v. Mallac, already cited, forcibly stated the advantages of this 
rule: — 


“Which would be for the common benefit and advantage in such cases 
as the present, the observance of the law of the country where the mar- 
riage is celebrated, or of a foreign country? Parties contracting in any 
country are to be assumed to know, or to take the responsibility of not 
knowing, the law of that country. Now, the law of France is equally 
stringent whether both parties are French, or one only. Assume, then, 
that a French subject comes to England, and there marries without con- 
sent a subject of another foreign country, by the laws of which such a 
marriage would be valid, — which law is to prevail? To which country 
is an English tribunal to pay the compliment of adopting its law? As 
far as the law of nations is concerned, each must have an equal right to 
claim respect for its laws. Both cannot be observed. Would it not, then, 
be more just, and therefore more for the interest of all, that the law of 
that country should prevail which both are presumed to know, and to 
agree to be bound by? Again, assume that one of the parties is English, 
would not an English subject have as strong a claim to the benefit of 
English law as a foreigner to the benefit of foreign law? But it may be 
said that, in the case now before the court, both parties are French, and 
therefore no such difficulty can arise. That is true ; but if once the prin- 
ciple of surrendering our own law to that of a foreign country is recog- 
nized, it must be followed out to all its consequences. The cases put 
are, therefore, a fair test as to the possibility of maintaining that, by any 
comitas or jus gentium, this court is bound to adopt the law of France as 
its guide.” 

In countries which govern capacity by the national law of the 
parties, some working rule must be found to dispose of the case 
where the parties have different national laws. In Italy it is pro- 
vided that if either party is incapable by his own law there can be 
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no marriage.’ This rule, also, if everywhere adopted, would give 
a uniform test for the validity of marriages, though it has the dis- 
advantage of favoring invalidity rather than validity. The German 
doctrine, according to von Bar? and Savigny,? was that the law of 
the husband’s domicil determined the validity of the marriage ; but 
in the Code of 1900 the German law appears to have been brought 
into agreement with that of Italy. 

Other countries hold a harsher view. Thus, if either party is 
subject to the French law, that law is applied in the French court, 
even to the nullifying of a marriage to the harm of an innocent 
foreigner. Such is the famous case of the Princess de Bauffre- 
mont. The Princess, having obtained a judicial separation from 
her husband in France, became naturalized in Saxe-Altenburg. 
There a judicial separation granted in a Catholic country is re- 
garded as equivalent to a divorce. She accordingly, without fur- 
ther proceedings, married the Prince de Bibesco, a Roumanian, 
the marriage being valid by the law of Saxe-Altenburg. The 
Prince de Bauffremont instituted a suit in the French courts to 
have the marriage declared null ; and all the courts successively so 
pronounced it. It was admitted that she had the right, after the 
separation, to acquire a new domicil; though her right to change 
her nationality without her husband’s consent was denied. But 
the Court of Paris held that “she could not be permitted to invoke 
the law of the state where she had obtained her new nationality, 
, to avoid the application of the French law, which alone governs 
the effect of the marriage of its subjects, and declares the tie indis- 
soluble ;” while the Court of Cassation remarked, that “acts thus 
done in fraud of the French law, and in despite of obligations pre- 
viously contracted in France, could not be set up against the Prince 
de Bauffremont.” 

A similar question arose in an Austrian case.5 One Marie K., 
married to an Austrian, obtained a judicial separation ; she there- 
upon went to Hungary, was received into the Unitarian Church, 
was naturalized there, and married another Austrian whose reli- 
gious and political experience was similar. The first husband in- 
stituted a suit in Austria to invalidate the Hungarian marriage ; 





1 7 Clunet 343. This is also held in France as to a marriage between foreigners in 
France. 7 Clunet 300. 


2 Internat. Privat- und Strafrecht, sect. go. 

8 Syst. des Heut. Rom. Rechts, vol. iii. sect. 379. 

4 Dalloz, 1878, ii. 1; 1878, i. 201; Beale’s Cases 9. 

5 In re W’s Marriage, 25 Clunet 385, 1 Beale’s Cas. 428. 
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but pending a decision he also became a Hungarian Protestant, 
obtained a divorce, and married again. The Supreme Court, in 
spite of this defection of the plaintiff, held Marie’s second marriage 
invalid. The husband, the court said, was still an Austrian citizen 
at the time of the second marriage of his wife, and both he and 
the second husband possessed landed estates in Austria. “Her 
second marriage was therefore null, according to the terms of §§ 62 
and 111 of the Civil Code, in all countries governed by the Aus- 
trian Civil Code.” 

The same doctrine was applied in England in the case of Sotto- 
mayor v. De Barros.!_ Two cousins, of Portuguese nationality and 
within the prohibited degree of consanguinity according to the law 
of their country, were married in England. The Court of Appeal, 
believing both parties to have been domiciled in Portugal, held the 
marriage invalid. On a subsequent hearing in the Probate Divi- 
sion one party was found to have been domiciled in England at the 
time of the marriage, whereupon the Court held the marriage valid. 
The other party was domiciled in Portugal, which regarded the 
parties as incompetent ; and in the converse case the English court 
(as is clear from their opinions, and from the case of Brook v,. 
Brook) would have held the marriage invalid. 

These cases all contemplate the possibility of a marriage being 
held good in one country and invalid in another, “a prodigious and 
monstrous thing.” This is the natural, if not the necessary result 
of determining personal capacity by the proper law of the parties : 
a doctrine which France complacently regards as a vast improve- 
ment on her ancient and antiquated rule of regulating marriages 
by the /ex Joci2 Let us be thankful that the practical good sense 
of the Common Law has caused us to adhere to the ancient doc- 
trine, and thus make such prodigious monstrosities uncommon 
with us. 

The harshness of the European doctrine is somewhat modified 
by the fact that not all cases of incompatibility result in absolute 
nullity. Nullity caused by incapacity of parties may be (as with 
us) absolute ; as where the defect is infancy, bigamy, or incest. 
Such marriages are avoided by decree of the court.? But other 
nullity is simply relative. Such, for instance, is that caused by 
failure to accomplish actes respectueux, that is, the formal notifica- 





2oP. Di ts § P. Dh og. 
2 «Ces idées surannées.” Pandectes Frangaises, Répertoire, Mariage, 13856. 


8 D’Herisson v. d’Hérisson (Cass. 1833), Sirey, 1833, i. 195; Jour. du Palais, 1833, 
i. 530; Dalloz, 1833, i. 129. 
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tion to parents. Parties who have neglected the provisions of the 
law in this respect are incapable ; but the marriage may, neverthe- 
less, be valid, provided no fraud was intended by the parties upon 
their national law.! Thus in the case of Lhermite v. Choisi,? where 
a Frenchman domiciled in Louisiana had there married a French- 
woman, omitting the actes respectueux, had lived with her for sev- 
eral years, and had a child whose legitimacy was attacked in this 
action, the Tribunal of the Seine said : — 


“ His union, surrounded by the formalities required in that country, 
was not clandestine, and in the eyes of every one gave him at once the 
quality of legitimate husband of Madame Verheydt-Deveux. Under 
these circumstances it is impossible to find that Choisi, who had reached 
the age when he could marry without his mother’s consent, had the fixed 
intention, in failing to have actes respectueux notified, of concealing his 
marriage from the French public, and of perpetrating a fraud upon his 
national law. . . . In such a situation the tribunal would commit an in- 
conceivable excess of rigor, in spite of the wrongs of Choisi towards his 
family, if it allowed an action which would do so profound an injury to 
the status of a young girl, a minor, who has up to this time enjoyed the 
privileges of a legitimate child.” 


So where the incapacity is caused by failure to obtain consent 
of parents, nullity will be decreed only if the parents seasonably 
object ; if after the marriage they accept the situation or fail to 
object within a limited time, and especially if they expressly recog- 
nize it, the marriage is valid to all intents. And so if the parties 
openly and for a considerable time have “ possession of the status” 
of spouses, their marriage will not be nullified at private suit.* 

Even if the marriage is really null, it exists in full force until 
actually nullified by judicial decree; and the court can be set in 
motion only by a party to the marriage or a relative or other per- 
son interested or, in case of a prohibited or clandestine marriage, 
by a public official. And an innocent party, who has entered into 
the marriage in good faith without knowledge of the incapacity, is 
protected to a certain extent by the doctrine of putative marriage. 








1 D’Hérisson v. d’Hérisson, supra; B. v. D. (Brussels 1898), Pasic. Belge, 1899, 
iii. 261. If there was a desire to evade the national law, the marriage will be null. 
Anon. (Austria 1892), 30 Samml. von Civ. Entsch. 229, 21 Clunet 1074; B. wv. B. 
(Paris 1898), 26 Clunet 799. 

2 27 Clunet 350, 2 Beale’s Cas. 105. 

8 D’Hérisson v. d’Hérisson, supra ; Joureau v. Celarié (French Cass. 1875), Sirey, 
1875, i171; Journal du Palais, 1875, 397; Dalloz, 1875, i. 482. 

4 D’Heérisson v. d’Hérisson, supra ; Joureau v. Celarié, supra; Lhermite v. Choisi, 
supra. 
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As aresult of this doctrine, children of such marriage, conceived 
while one party acts in good faith, are legitimate, and as to an in- 
nocent party the putative marriage has the properties and effects 
of a real marriage. In the case of a Frenchman marrying abroad 
a foreigner ignorant of his incapacity by his own law, the for- 
eigner would therefore be protected in her rights of property and 
her children would be held legitimate on the ground that the mar- 
riage is a putative one. For “though one is held to know the law 
of his own country, one cannot be required to know the difficulties 
presented by a foreign law.”! As the court of Bordeaux said in 
such a case, “ The marriage having been contracted in good faith 
by the spouses, or at least by Victoria Fischer, who is not charged 
with knowledge of the laws of a foreign country, would produce in 
every respect the civil results of marriage in her favor and in favor 
of her children.”* In Abazaer-Lhérie v. Dunsday-Lhérie,? a 
Frenchman, married to the plaintiff, met an American girl, the 
defendant, at Milan and elsewhere, and fell in love with her. She 
knew of his marriage. He obtained naturalization in Transylva- 
nia, joined the reformed church there, and obtained a divorce. 
The defendant, knowing of the divorce and believing it valid, mar- 
ried him in Transylvania. The plaintiff prayed that the marriage 
be declared null; and the court so held, on the ground that his 
naturalization was a fraud on the French law and his divorce in- 
valid. The court also held, however, that the defendant had 
acted in good faith, and therefore that the marriage was putative. 

But the court will not always be so merciful toward the mis- 
take of a foreign spouse. In the case of Baux v. Countess R.,* a 
Belgian had married in New York, without obtaining his parents’ 
consent, a young American girl who had been educated in a 
French convent. The mother of the husband, after his death, 
brought suit to have the marriage declared null, and the Court of 
Brussels so declared it. The wife claimed that she had acted in 
good faith, and that the marriage was putative. The court 
said : — 


“ The appellant, though an American, is of French descent; she has 





1 Fernex v. Floccard (Chambéry, 1870), Sirey, 1870, ii. 214; Jour. du Palais, 1870, 
895; Dalloz, 1869, ii. 188. 

2 Charvin v. Charvin (1850), Sirey, 1852, ii. 561 ; Jour. du Palais, 1851; ii. 136; Dal- 
loz, 1853, 2, 178. 

8 Dalloz, 1890, ii. 88 (Paris, 1887); see also d’Argentré v. de Bosmelet (Rouen, 
1887), Dalloz, 1889, ii. 17. 

4 Pasicrisie Belge, 1888, ii. 97 (1887). 
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received a rather complete French education; she was born November 
16, 1862, and was therefore twenty-two years old at the time of the mar- 
riage ; she has twice made long visits in Paris; and under these condi- 
tions it is impossible to admit that she could have been ignorant of the 
fact that René de R. could not marry without his mother’s consent. The 
least experience with European usages is enough to show the difference 
in this respect between the law of the United States of America and that 
of France and Belgium.” 


In view of the principles and cases considered, it is quite unsafe 
for an American to marry a foreigner without a complete investi- 


gation of his capacity to marry according to his personal law. 
J. Hi. Beale, Jr. 
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THE RESULTS IN THE INSULAR. Cases. —Of the last two Insular 
Cases, decided Dec. 2, 1901, the second Dooley Case is the more important. 
The plaintiff brought an action to recover for duties collected under the 
provisions of the Foraker Act levying duties, after the cession of Porto 
Rico, on goods brought into that Island from the United States, the act 
further providing that the moneys received should be disposed of for the 
benefit of Porto Rico, and that the tariff was to cease upon the establish- 
ment of a local system of taxation by the legislative assembly of Porto 
Rico and upon proclamation thereof by the President. 31 U. S. Stat. 77. 
Mr. Justice Brown delivered the opinion of the Court sustaining the con- 
stitutionality of the act, Mr. Justice White delivering a concurring opin- 
ion. -In both opinions the ground taken is that the word “ imports,” or 
“exports,” in the Constitution was intended and had always been con- 
strued to mean from, or to, foreign countries— that is, in the words of 
Mr. Justice White, “countries not within the sovereignty nor subject to 
the legislative authority of the United States ;” that since Porto Rico was 
not such a foreign country, a tax on goods brought into Porto Rico from 
the United States was not, therefore, a “tax . . . upon articles exported 
from a state.” Furthermore the establishment of temporary provisions 
such as those in the Foraker Act was supported as an exercise of the 
“‘ paramount power ”’ to legislate for the territories, especially as moneys 
collected were to be used for the benefit of Porto Rico. In the dissent- 
ing opinion by Mr. Chief Justice Fuller, in which Mr. Justice Harlan, Mr. 
Justice Brewer, and Mr. Justice Peckham concurred, it was urged that 
the act was admittedly unconstitutional if Porto Rico remained foreign ; 
that the provisions could not be sustained if the Island became domestic, 
since then the goods were not imported into Porto Rico from a foreign 
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country and since Congress is given power to levy duties only on imports 
from foreign countries ; and that the, act violated the intention indicated 
by the Constitution both to prevent discrimination between different parts 
of the country and to deny to Congress the power of taxing goods sent 
out of the country irrespective of the place of destination or of the place 
where the duties might be collected. It was further suggested that if the 
“export clause ” protected goods going to foreign countries only, there was 
nothing to prevent the taxation of property sent from state to state. In 
reply to this, however, it was intimated in the opinion of the Court that 
the power to regulate interstate commerce is far more restricted than the 
power to legislate for the territories and that a tax such as that suggested 
might not comply with the “ uniformity clause.” 

In the remaining case, Zhe Diamond Rings Case, the government con- 
tended that rings brought into this country from the Philippines without 
the payment of duties, after the ratifications of the treaty had been ex- 
changed, were liable to forfeiture under the provisions of the Dingley Act 
providing for the forfeiture of goods so imported from “ foreign countries.” 
In the attempt to distinguish the status of the Philippines from that of 
Porto Rico it was urged, in the first place, that the former remained 
foreign, since at the time of the cession there existed armed resistance to 
the sovereignty of Spain. But the Court decided that the title of Spain 
was not thereby affected and that the government, when suppressing an 
insurrection as a resistance to its lawful authority, could not at the same 
time contend that the cession did not pass full title to the Islands. It 
was further insisted for the government that the Islands remained foreign, 
since, after the exchange of ratifications, the Senate passed a resolution 
to the effect that “by the ratification .. . it is not intended . . . to per- 
manently annex” the Philippines. It was decided, however, that such 
a resolution, at least when not assented to by the House of Representa- 
tives nor signed by the President, did not indicate and could not alter the 
intention to be drawn from the treaty. As the status of the Philippines 
was therefore essentially the same as that of Porto Rico, the Court fol- 
lowed the decision rendered last spring in De Zima v. Bidwell, 182 U. S. 
1 — that such imports were not subject to the payment of duties imposed 
on imports from “ foreign countries.” 

Several propositions seem established by the six decisions thus far ren- 
dered. An Act of Congress imposing duties on imports from “foreign 
countries” does not authorize the collection of duties on imports from 
territory ceded to the United States. De Lima v. Bidwell, 182 U.S. 1. 
The Diamond Rings Case, decided Dec. 2, 1901. See 15 Harv. L. Rev. 
168. Yet an Act of Congress specifically imposing duties on imports 
from the ceded territory does not violate Art. I., sect. 8, § 1 of the 
Constitution, requiring that “all imports, duties and excises shall be 
uniform throughout the United States.” Downes v. Bidwell, 182 U.S. 
244. See 15 Harv. L. Rev. 164. On the other hand, until a treaty of 
peace is ratified the United States military authorities have power to 
impose duties on articles from the United States brought into territory 
of the enemy under military occupation. Dooley v. U. S., 182 U.S. 222. 
After the exchange of ratifications, however, in the absence of Con- 
gressional action such goods are entitled to entry into the ceded terri- 
tory free of duty, the orders of the President imposing duties being void 
as to imports from the United States, although (semd/e) valid as regards 
those from other countries. Dooley v. U. S., 182 U.S. 222. See 15 
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Harv. L. Rev. 220.1 Nevertheless an Act of Congress temporarily 
imposing duties on articles brought into such territory from the United 
States, and providing that the proceeds should be used for the benefit 
of the territory ceded, does not violate Art. I., sect. 8, § 5 of the Constitu- 
tion, requiring that “no tax or duty shall be laid upon articles exported 
from any state.” Dooley v. U. S., decided Dec. 2,1901. The remaining 
case, upon the construction of certain acts of Congress and New York 
statutes, decided that a ship licensed to trade between New York and 
Porto Rico was engaged in a “coasting trade,” and not being “from a 
foreign port” was not by the statute required to employ a pilot on enter- 
ing New York harbor. AHuusv. XN. Y., ete., Co., 182 U.S. 392. Under 
similar facts it would seem that the same doctrine must apply to a ship 
trading between this country and the Philippines. 

These decisions establish clearly that Congress has a large discretion 
in legislating for the new possessions. While all the members of the 
Court seem of the opinion that such legislation is not absolutely free 
from restraint, the reasons supporting the conclusion differ so greatly 
that the extent of the restraint is entirely an open question. Further- 
more, since but few clauses of the Constitution have been interpreted 
and since the conclusions are supported by a bare majority, the final 
determination of the exact legal status of the new possessions may still 
be thought a matter of considerable doubt. 


RECOVERY IN ASSUMPSIT OF MONEY DUE IN FuTURE.—A recent 
decision in a United States Court of Appeals, raises a perplexing ques- 
tion in damages for breach of contract. A federal statute requires all 
persons having building contracts with the government to furnish a bond 
conditioned for the “ prompt payment” of material-men, and authorizes 
suit on the bond by the beneficiaries. By contract between the defend- 
ant, an obligor on a bond of this kind, and the plaintiff, a material-man, 
eighty per cent of the contract price of materials furnished each month 
was payable on the first of the following month, and the remaining twenty 
per cent when the building was completed. The defendant made several 
defaults in the eighty per cent payments, and the plaintiff abandoned the 
contract and sued at once on the bond. “Prompt payment” was con- 
strued as meaning payment when due, and it was held that the full con- 
tract price could be recovered upon the ground that the deferred twenty 
per cent fell due at once on breach by the defendant and refusal by the 
plaintiff to proceed. Mullin v. United States, tog Fed. Rep. 817 (C.C.A,, 
Second Circ.). 

Since the action is on the bond it does not appear whether the amount 
recovered is based on the express contract or on a guantum meruit, A 
material breach by one party to a contract gives the other party the right 
to rescind and sue in quasi-contract, or to refuse to perform further 
and sue on the contract for damages. 14 Harv. L. REV. 317, 421. 
Strictly the right to rescind exists only when both parties are restored to 
their former position, and in England the right is kept well within these 
limits. Hunt v. Silk, 5 East 449. In America the injured party may 
generally rescind when he can and does restore or offer to restore every- 





1 In this last case the Court seems to rest the decision upon the ground stated; yet 
it is possible that the case did not necessarily involve anything more than a construc- 
tion of the President’s orders as intended to apply only to imports from “foreign 
countries.” 
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thing that he has received under the contract. A/iner v. Bradley, 22 Pick. 
(Mass.) 457. Rescission terminates the contract, and the obligation then 
resting on the other party is that of restitution 7” sfecie or in value. 
KEENER, QuasI-ConTs., 286. If the measure of damages in the principal 
case is based on this quasi-contract, the plaintiff, on being required to re- 
turn all benefits received, should have recovered only the actual value of 
the materials furnished. The court, however, allowed him to recover the 
contract price and damages for the breach. In the quasi-contractual action 
after rescission neither damages for breach nor the contract price as such 
ought to be recovered; for the action has no relation whatever to the 
express contract. ‘The price fixed by. the contract would merely be evi- 
dence of the actual value. KEENER, supra, 289. 

If the measure of the plaintiff's recovery is the damage sustained by 
breach of the express contract it is more difficult to see how the deferred 
payments can be said to be due before the time fixed by the contract. 
See Miller v. Wilson, 24 Pa. St. 114. Breach by one party and refusal 
by the other to proceed does not put an end to the contract. It still 
exists, but the injured party has an excuse for future non-performance. 
14 Harv. L. Rev. 425. The injured party has as yet suffered no dam- 
age as to the future payments, nor is he deprived of his action for them 
when they shall be due. The contract is indivisible, and the hreach 
being material, the question is entirely one of damages. In cases where 
the present complete payment does not impose on the party in default 
too great a hardship there would seem to be strong grounds of expe- 
diency in favor of concluding the whole matter in one action. More- 
over, in jurisdiction recognizing the doctrine of anticipatory breach as 
justifying full recovery at once, the breach may sometimes be construed 
as a repudiation of the future obligation. 


A MorTGAGOR AS SURETY FOR HIS ASSIGNEE.— There is some differ- 
ence of opinion as to the rights and relations of the interested parties 
where the purchaser of land from a mortgagor assumes the mortgage 
debt. ‘Two late cases are of interest as involving these relations. In 
one the mortgagee agreed with the buyer to extend the time of the mort- 
gage. After this time had elapsed he sued the mortgagor on his original 
covenant, and was allowed to recover since the mortgagor’s remedies 
were not actually impaired when he had occasion to use them. Forster 
v. Jvey, 21 Can. L. T. 550. In the other case, the land failing to satisfy 
the mortgage debt on foreclosure, the mortgagee obtained judgment 
against the mortgagor for the balance. The latter sued in equity to force 
his assignee to perform his promise to pay, and was refused relief, and 
left to his remedy at law. Zhompson v. Lodge, 58 Leg. Intell. 428 (Phila. 
Co.). Now what is the relation between the mortgagor and the buyer? 
As between themselves the assignee is usually regarded as the principal for 
whom the mortgagor is the surety. ve v. Dixon, 60 Oh. St. 124. Al- 
though, as will be pointed out later, it seems that a true case of surety- 
ship does not exist, a very similar relation is created. Certainly the 
buyer is expected to pay the debt, and the mortgagor is to pay only on 
his default. If the mortgagor pays he is entitled to a transfer of the 
premises from the mortgagee, to whose rights he is subrogated, and he 
can foreclose the mortgage or recover over against his assignee on the 
latter’s promise to pay the debt. Hart v. Chase, 46 Conn. 207. As to 
the buyer then, he has the rights of indemnity and subrogation, which be- 
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long to a surety. Now a surety can in equity force his principal to pay 
the debt. Bishop v. Day, 13 Vt. 81. Every reason for allowing such a: 
suit appears to apply with equal force here. Clearly the legal remedy is 
inadequate. Consequently it is not easy to uphold the Pennsylvania 
case. It is true that there is a state statute on which the case may be 
supported, but on this the court did not rely. 

As to the Canadian case it is necessary to look further. Is the mort- 
gagor a surety of his purchaser as to the mortgagee? At once it appears 
that under ordinary principles of contracts there is no principal legal 
obligation from the purchaser to the mortgagee, and so the purchaser 
can never be in default to the mortgagee. Although the latter can reach 
the obligation of the purchaser in equity, he has no rights against him 
at law, except under the anomalous doctrine that the beneficiary of a pro- 
mise may sue. See 14 Harv. L. REv. 462; 12 Harv. L. REv. 139. Con- 
sequently, as to him it seems there is no real suretyship. It is true that if 
one of two joint debtors, by an arrangement with the other, becomes 
simply a surety for him, the creditor with notice of this is bound just as 
if the two were originally principal and surety, and any giving of time to 
the principal discharges the surety. Rouse v. Bradford Banking Co., 
[1894] A.C. 586. But in that case there is an actual primary liability 
on the other debtor still existing. In the case under consideration it 
may be said that after notice the creditor should look first to the land 
and its owner for his debt. But the creditor has never agreed to accept 
the land as his primary debtor. It seems then that though a very similar 
relation exists, there is not a true suretyship. Nevertheless most of the 
cases have been decided as if there were a true case of suretyship, either 
to the extent of the whole debt, if the buyer promised to pay, or to the 
extent of the value of the land, in the absence of an express promise, 
and so the mortgagor has been held discharged to this amount by the 
slightest giving of time to the purchaser. Commercial Bank v. Wood, 56 
Mo. App. 214; Zravers v. Dorr, 60 Minn. 173 ; Alurray v. Marshall, 94 
N. Y. 611. See, contra, Corbett v. Waterman, 11 Ia. 86. Certainly the 
same injury to the mortgagor results from the giving of time as would 
result to a surety, for the creditor has similarly barred his own rights, 
and so, in the principal case, cannot transfer the right to foreclose to the 
mortgagor if he makes payment. It is true that at first sight there is no 
very evident equity in discharging one who suffers no damage. It is 
submitted, however, that the rule as to discharge by giving time is merely 
part of the broader rule that any variation of the surety’s risk which may 
injure him to an amount that cannot at the time be ascertained dis- 
charges him. This rule has been found necessary to protect the surety, 
and seems no less necessary to the protection of the mortgagor; nor 
does the partial difference between the positions of the two suggest any 
reason for a distinction in this respect. But see Denison University v. 
Manning, 61 N. E. Rep. 706 (Ohio). The Canadian decision, therefore, 
in refusing to follow the rule of suretyship, seems unfortunate. 


THE EXTENT OF THE POWER OF EMINENT DomMAIN. — A suggestion as 
to the purposes for which the power of eminent domain may be consti- 
tutionally exercised is furnished by a recent case in the Indian Territory. 
Tuttle v. Moore, 64 S. W. Rep. 585 (I. T., C. A.). An Act of Congress, 
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appropriating Indian lands to be sold to individuals as town lots in ac- 
cordance with a general town-site scheme, was sustained on two grounds: 
first, that it constituted an exercise of the control delegated to Congress 
over Indian tribes; second, that it was a taking for a public use, and so 
a legitimate exercise of the power of eminent domain within the Consti- 
tution, it being assumed that such action in the territories was governed 
by the provisions of that instrument. One judge, while concurring in 
the result, thought that the taking was not for a public use, and so dis- 
sented from the second ground. 

The power of eminent domain is inherent in sovereignty. United 
States v. Jones, 109 U. S. 513. There is always a moral duty to give 
compensation, and to exercise the power only for public purposes. It is 
only when this moral duty is made a legal one by constitutions that the 
judiciary may have a voice in the matter. See note in 1 Thayer, Cas. 
Const. Law, 952. This limitation, as regards the Federal Government, is 
found in the Fifth Amendment, and, as regards the States, in similar 
provisions in the state constitutions. What constitutes a public use, as 
therein provided, has been the subject of many conflicting opinions. Many 
authorities would confine it to some actual use or enjoyment by the pub- 
lic of the ves taken. Board of Health v. Van Hoesen, 87 Mich. 533; 1 
Lewis, Em. Dom., § 163. The sounder and more liberal view extends it 
to whatever is of benefit to any considerable portion of the public, as 
regards health, material prosperity, or other welfare. Za/bot v. Hudson, 
16 Gray (Mass.) 417; Walworth, C., in Beekman v. Saratoga, etc., R. R., 
3 Paige (N. Y.) 45, 75. Accordingly, the power has been exercised for 
such purposes as the flowage of land by mill dams, the laying out of a 
national park, the benefit of mining interests, etc. Olmstead v. Camp, 33 
Conn. 532 ; United States v. Gettysburg, etc., Ry. Co., 160 U.S, 668 ; Over- 
man, etc.. Co. v. Corcoran, 15 Nev. 147. It is often said that, although the 
necessity or expediency of the exercise of the power lies wholly in the 
discretion of the legislature, the question whether the use is in fact a 
public one is for the courts. JA/atter of Deansville Cemetery Association, 
66 N. Y. 569; 1 Lewis, Em. Dom., § 158. According to the more accu- 
rate view, however, the whole question is for the legislature, controlled 
by the courts only where there is a palpable abuse. 2 Kent, Com., 12 
(Holmes’) ed., 340 (a)'; Hazen v. Essex Co., 12 Cush. (Mass.) 475 ; see 
also Olmstead v. Camp, supra. Therefore it would seem that, since the 
question is a legislative one and the legislature has declared the purpose 
to be public by the very exercise of the power, it is only when it is unrea- 
sonable to consider the purpose public that the judiciary can declare the 
action of the legislature unconstitutional. In other words, the legisla- 
ture exceeds its power only when its action is merely arbitrary, and it is 
only where it exceeds its power that the courts can intervene. See 7 
Harv. L. REv. 129, 148. 

The court however may well be more strict in construing a statute 
delegating the power of eminent domain to a corporation, since then the 
question relates not to the power of the legislature, but to the authority 
that has in fact been conferred by the legislature. See note in 1 Thayer, 
Cas. Const. Law, 673. 

It is apparent that a taking of unimproved land for town-site purposes 
might well be of inestimable benefit to any sparsely settled or slightly 
developed region ; and, though the needs and circumstances of the com- 
munity must always be taken into consideration, it is difficult to say that, 
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even in a more fully developed locality, such a taking would be so clearly 
unwarranted and arbitrary as to be declared unconstitutional. The sug- 
gestion of the court in the principal case would seem, therefore, to be 
based on sound reason and a liberal conception of the legislative power. 


THE ASSIGNMENT OF A CLAIM ALREADY PARTIALLY COLLECTED BY THE 
AsSIGNoR’s AGENT. — Some interesting questions are raised by a recent 
decision in the New York Court of Appeals. Curtis v. Albee, 167 N. Y. 
360. The plaintiff assigned to the defendant a claim against an insol- 
vent as “a claim for an unpaid balance of $2000.” Unknown to both 
parties, at the time of the assignment about $800 had been paid upon the 
claim by the insolvent’s assignee to the attorney of the plaintiff. The 
defendant afterwards learning of this payment induced the attorney to 
turn over to him the money thus collected, and the plaintiff brought an 
action for a reformation of the contract of assignment and other equita- 
ble relief. In denying that the plaintiff was entitled to any relief against 
the defendant, the court took the position that the attorney was still in- 
debted to the plaintiff, and the defendant apparently indebted to the 
attorney, but that the defendant owed nothing to the plaintiff directly. 

The dictum that the transfer of a claim does not carry with it pay- 
ments made without the knowledge of the assignor before the transfer is 
clearly sound. A contrary result, however, was effected by the construc- 
tion of an instrument of assignment in an essentially similar case. <7ock 
v. Buell, 56 Barb. (N. Y.) 398. Assuming that the assignment passed to 
the defendant no interest in the money wrongfully paid over to him by 
the attorney of the plaintiff, the decision that the plaintiff cannot recover 
it from him directly seems to be undesirably technical. The money, when 
paid to the attorney, was held by him in trust for the plaintiff. vost v. 
M  Carger, 14 How. Pr. (N.Y.) 131. If he kept the money apart from his 
own funds until he paid it to the defendant, it is the simple case of trust 
funds paid to a volunteer with notice. If he wrongfully mingled the 
amount with his own funds, he stood in the position of a debtor to the 
plaintiff. Mevius v. Disborough, 13 N.J. L. 343. But upon his designat- 
ing certain money as that belonging in equity to his principal there 
seems to be no good reason why the latter should not be permitted to 
claim it as trust funds, and follow it into the hands of a volunteer. Such 
in effect was the decision in A/atter of Le Blunc, 75 N. Y. 598. 

Although the decision in the principal case in denying the assignor a 
direct recovery from the assignee cannot be supported upon the reason- 
ing advanced, the result seems equitable upon grounds apparently not 
presented in argument. The assignor of a claim impliedly warrants that 
it is an existing and valid claim for the amount specified. Giédchrist v. 
Hilliard, 53 Vt. 592. The measure of damages for the breach of this 
warranty is the difference in value of the claim as actually transferred 
and as represented. Bennett v. Buchan, 61 N. Y. 222. In the principal 
case the value of the plaintiff's claim against his debtor became fixed 
upon the latter’s insolvency. The difference between what the defend- 
ant received upon the claim as actually transferred, and what he would 
have received upon the claim as described, is measured by the sum paid 
to the plaintiff's attorney before the assignment. A recovery of that 
amount by the plaintiff in this action would be followed by a recovery 
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of the same amount by the defendant in an action upon the implied war- 
ranty. Equity to avoid circuity of action should leave the parties in 
their present position. Dodd v. Wilson, 4 Del. Ch. 399. It will be re- 
marked that the same conclusion follows in a case where the debtor was 
solvent at the date of the assignment, but in a case where his insolvency 
intervened between the payment and the assignment a different result 
would be reached. 


CONSPIRACY TO INJURE IN BusINESS.— Few questions have given 
rise to more litigation than those concerning combinations of capital or 
labor. A recent case before the Supreme Court of Wisconsin squarely 
presents the issue: Can acts, which are lawful for an individual, become 
unlawful or actionable, when done by a confederacy? Hawarden v. 
Youghiogheny, etc., Co.,87 N.W. Rep. 472 (Wis.). Certain wholesale 
dealers in substantial control of the local coal supply and certain retail 
dealers agreed to trade exclusively with one another for the purpose, 
among others, of forcing out of the trade those retailers not in the com- 
bination. In pursuance of this agreement the defendant conspirators 
refused to sell to the plaintiff, whose business was thereby destroyed. 
On demurrer to the declaration the court decided there was a cause of 
action at common law. 

There can be no doubt that each defendant singly had the legal right 
to refuse to sell to the plaintiff. Such discrimination could be exercised 
by an individual, although he had a practical monopoly. See Brewster 
v. Miller, 101 Ky. 368. The motive also is immaterial, for the right 
to discriminate is regarded as an absolute right, except in the cases of 
public servants such as carriers, telegraph companies, etc., under which 
category coal dealers do not fall. Opinions of the Justices, 155 Mass. 598. 
If an act is not tortious, when done by one it is said to follow logically 
that it cannot be tortious, when done by several, and on this reasoning, 
the decisions contra to the principal case are based. Hunt v. Simonds, 
19 Mo. 583 ; Bohn Mfg. Co. v. Hollis, 54 Minn. 223 (semble). 

But is it true that the concerted refusal to deal with a man is precisely 
the same act as the refusal of an independent individual? Andrews, J., 
in Leathem v. Craig declares, “Their commission [#, ¢. acts] by the con- 
certed action of a number materially alters their character in this respect 
at least, that they thereby become more formidable, more oppressive, 
harder to resist, and therefore more generally dangerous ; and this inde- 
pendent of motive.” Leathem v. Craig, [1899] L. R. Ir. 2 Q. B. D. 667, 
676; s.c. Quinn v. Leathem, [1901] A. C. 495. This distinction seems 
valid. Nor is the force of it destroyed by the fact that in some one 
particular instance an individual may have more power to injure than an 
associated number. It is not merely the addition of combination, but 
the alteration in the character of the acts done, which explains the liabil- 
ity of the defendants. Moreover, their agreement of. necessity involves 
the inducement of each party to it by the others not to deal with the 
plaintiff. The right to influence another to the damage of a third person 
is, under the modern conception of the law of torts, unquestionably a 
qualified right the exercise of which, if exerted to injure a third person, 
demands justification. Plant v. Woods, 176 Mass. 492. See 8 Harv. L. 
Rev. 1. Though the cases are in undoubted conflict, there is authority 
as well as reason to qualify the general proposition, that what an indi- 
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vidual may lawfully do, several may combine to do. Gregory v. Duke 
of Brunswick, 6 M. & G. 953; see 1 Eppy, Coms., §§ 474, 501. This 
qualification does not mean that every confederacy which causes pecu- 
niary loss must respond in damages to the injured party. Fair 
business competition is an universally recognized justification. Mogul 
Co. v. McGregor, [1892] A.C. 25. The line between “fair” and “ un- 
fair” competition cannot be drawn rigidly, but it would seem that such 
facts as those in the principal case ought generally to amount to a justi- 
fication. See Bowen v. Matheson, 14 Allen (Mass.) 499. The demurrer 
admitted that one purpose of the defendants was to injure the plaintiff. 
If that had been their sole purpose the combination would be unlawful. 
But in all “fair” competition the infliction of injury is contemplated 
and therefore intended, though as incidental to self-advancement. The 
decision is perhaps attributable to the prevalent feeling against monopo- 
lies as evidenced by Wisconsin legislation. 


THE TITLE TO CERTIFICATES INDORSED IN BLANK. — It is well known 
that even a thief can give a dona fide purchaser a good title to money, 
bank bills or currency in any form. On the other hand a thief can never 
pass good title to stolen chattels. ‘The reason for this distinction rests 
in the fact that expediency requires that the title to any medium of ex- 
change should pass with possession. ‘There is an intermediate class of 
instruments, including, for example, certificates of stock payable to bearer 
or indorsed in blank. These instruments are not negotiable, a mere 
thief cannot make a valid transfer of them, and yet, unlike chattels, one 
entrusted with their possession can pass a good title. /arvis v. Rogers, 
15 Mass. 389; Rumball v. Metropolitan Bank, 2 Q. B.D. 194. The ques- 
tion as to what is a sufficient entrusting has arisen in rather a curious 
way lately in Massachusetts. The owner of two certificates of indebted- 
ness indorsed in blank left them in a sealed envelope with brokers for 
safe keeping. The brokers, knowing of the contents, subsequently tore 
open the envelope, and pledged the certificates for their own debts. 
They were sold under this pledge to the defendant, who bought without 
notice, and who was then sued by the original owner in trover. The court 
was ready to apply the rule that one entrusted with possession could pass 
title if it had been found that such was the custom, for the rule rests on 
the theory that one who has given all the indicia of title to another can- 
not assert title against a buyer in good faith from the latter. But the 
court held that although there was evidence of entrusting the envelope 
there was no evidence of entrusting the certificates. Scollans v. Rollins, 
60 N. E. Rep. 983 (Mass.). In support of this finding is cited the ancient 
doctrine of larceny by breaking bulk. The doctrine is that if a package 
of goods is delivered to a bailee, and he separates them, and disposes of 
them he commits larceny. Commonwealth v. Brown, 4 Mass. 580. Of 
course the difficulty in such a case is to find the taking of possession 
against the will of the owner, which is a necessary element of larceny. 
The doctrine is ordinarily explained by means of the fiction that the 
bailee in breaking bulk ends the bailment and by the same act takes 
possession wrongfully. 2 East, P. C., 695 ; 3 GREENL., Ev., § 162; Com- 
monwealth v. James, 1 Pick. (Mass.) 375. It is true, under this view of 
the doctrine, that by a fiction the bailee subsequently lost possession, and 
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wrongfully retook it. His possession at the time of sale had not. been 
entrusted so that he could not pass title to the defendant. Clearly, how- 
ever, this fiction in no way renders the plaintiff more deserving, and it 
should not alter the actual fact that the brokers never lost possession. 
By the plaintiff's delivery the brokers were given that real possession 
which ultimately enabled them to make the sale. Under these circum- 
stances, this fiction of the criminal law established for a wholly different 
purpose, should not be invoked to the prejudice of a dona fide pur- 
chaser. 

The court rests its decision, however, upon another theory of the doc- 
trine of breaking bulk. One judge alone in the case in which that doc- 
trine originated, and a Massachusetts judge by way of dictum, explain 
the rule on the ground that the bailee never is given possession of the 
contents of the package. Carrier's Case, Y. B. 13 Edw. 1V. 9, A/. 5, per 
Choke, J., Belknap v. National Bank of NV. A., 100 Mass. 376, per Chap- 
man, C.J. As has been indicated, this view is opposed to the great 
weight of authority. It does not accord with the actual facts, and is at 
most a fiction, like the other view of the doctrine. Consequently as a 
basis for a decision it is unsatisfactory. 





THE LiaBILity OF BuCcKET SHOPS AS CONSTRUCTIVE TRUSTEES. — 
The rule is well recognized that where a defendant aids in a breach of 
trust while acting in good faith and with the trustee’s authority, his lia- 
bility to the cestuz is limited to making restitution for the benefit actually 
received. orence, etc., Co.v. Zeigler, 58 Ala. 221 ; Bonesteel v. Bonesteel, 
30 Wis. 516. A recent Court of Appeals decision involves the application 
of this doctrine to a novel set of facts. Bendinger v. Central, etc., Ex- 
change, 109 Fed. Rep. 926. Without notice of the trust a bucket shop 
received misappropriated trust funds as margins. After the payment of 
profits to the trustee, the whole was finally “ wiped out” when the mar- 
ket fell. In a suit against the bucket shop the cestuz was allowed to 
recover the total amount advanced without deducting the profits returned 
to the trustee. The ratio decidendi is that as the transactions were out- 
lawed by a statute, which also allowed the recovery of money lost in 
gambling, the defendant became a trustee de son tort from the moment 
of receiving the original funds. Had the transactions been legitimate, 
that is, had the margins been lost through a depreciation in investments 
actually purchased, the defendant would have been protected, as he would 
have retained no part of the trust ves. Dunlap v. Limes; 49 Ia.177. On 
this reasoning it might seem that the defendant in the principal case ought 
not to be responsible for the money returned to the trustee. But the 
defendant, while purporting to pay profits, was as an actual fact merely 
paying a lost bet. On somewhat similar facts an English case holds that 
when the defendant makes fictitious entries he cannot later plead that 
they are untrue. Rapp v. Latham, 2 B. & Ald. 795. It might seem 
therefore that the defendant here cannot maintain that the repayment to 
the trustee “as profits” is a part of the principal. This reasoning is 
not adopted in the principal case, however, the language of which denotes 
an intention to punish the defendant merely as a law breaker. The 
result of the position taken by the court makes a party with no know- 
ledge of the trust absolutely liable to the beneficiary from the moment 
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he receives the funds ; and to be consistent the court would have to go 
so far as to hold that even if the defendant had actually and in good 
faith repaid the principal to the trustee he would still be liable to the 
cestui. This is introducing a new element into the law of constructive 
trusts, which has heretofore limited the liability of a constructive trustee 
acting in good faith to the amount of benefits actually received. Yorence, 
etc., Co. v. Zeigler, supra. Furthermore the contention is unsound that 
“an act that is criminal and void cannot be said to be founded upon 
good faith.” The term good faith as used in this class of cases means 
ignorance .of the beneficiary’s equity, and no amount of criminality on 
the defendant’s part can transform this ignorance into fraudulent know- 
ledge. Although the reasoning of the court is careless, the result may 
well be beneficial in discouraging bucket shops. The actual decision 
however may be supported either on the doctrine of Rapp v. Latham, 
supra, or possibly by construing each repayment of so-called “ profits ” 
as a closing of one transaction, and a reinvestment of the original sum 
advanced, and the latter would therefore represent the actual benefit to 
the defendant. The court appealed from gave judgment in favor of the 
plaintiff for the amount of the margins less the amount returned to the 
trustee. On the whole, this decision seems more’ equitable than that of 
the upper court, and more in accord with the general rule in regard to 
constructive trustees. 


ComPputsory PILotaGE. — It is by no means settled what effect statutes 
requiring the employment of licensed pilots have upon the liability of the 
owner for the negligence of such pilots. In a recent case where the 
defendant’s vessel, while under the command of a New York licensed 
pilot and wholly through his fault collided with a pier owned by the 
plaintiff, the court held that the defendant was not liable in an action at 
common law, upon the ground that he was not personally at fault and 
that, as the employment of the pilot was compelled by the New York 
statute, the defendant could not be made responsible as principal. Homer 
Ramsdell Co. v. La Compagnie Générale Transatlantique, 182 U. S. 406. 
This result in an action at law seems obviously correct. Yet the injured 
party may also have alternative remedies in admiralty, and since his 
rights are then governed by the principles of maritime law, it is by no 
means necessary that the same result should be reached. A libel in rem 
is based upon the distinct conception that the right to redress is against 
the ship itself; in other words that the ship is the offending person 
regardless of the fact under whose control it was at the time of the colli- 
sion. As culpability may thus be fixed upon the ship it has consequently 
been held in the United States that a libel zz rem will be sustained under 
such circumstances. Zhe China, 7 Wall. 53. In England, after many 
conflicting decisions the opposite conclusion has been reached. Zhe 
Halley, L. R. 2 P. C. 193. Although perhaps a trifle harsh the American 
rule is a logical outcome of the principles of maritime law ; it is further- 
more supported by the law of continental Europe. 5 Lyon-CaAEN ET 
RENAULT, DROIT COMMERCIAL, §§ 190, 190 bis. In the remaining alter- 
native open to one injured under such circumstances —a libel i” personam 
against the owner —the peculiar doctrine which allows recovery where 
the ship is libelled zz vem can have no application, and the same result 
should be reached as in an action at law. See Curtis, MERCHANT SEA- 
MEN, 196. 
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As to what constitutes compulsory employment however, the provisions 
of the statutes vary so greatly that no uniform rule can be deduced from the 
cases. Thus a New York statute, providing that any unlicensed person 
piloting a vessel to or from the port of New York shall be deemed guilty 
of a misdemeanor punishable by fine or imprisonment, has been held to 
make the pilotage compulsory. Zhe China, supra. The Massachusetts 
statute, on the other hand, provides for a forfeiture of the whole pilotage 
fees if a tender of services is refused, and that of Louisiana inflicts a 
penalty of one half the fees; both statutes have been regarded in dicta 
as not compulsory. A/artin v. Hilton, 9 Met.(Mass.) 371 ; Zhe Merrimac, 
14 Wall. 199. The same result was reached under a Pennsylvania statute 
by which a master is “required and obliged ” to employ a pilot or forfeit 
one half the fees to acharitable organization. Flanigen v. Washington Ins. 
Co.,7 Pa. St. 306. In England the forfeiture of the fees is generally 
held to make the pilotage compulsory. Zhe Maria, 1 W. Rob. 95. Yet 
curiously enough a penalty of double the fees has been interpreted in 
the opposite. Attorney-General v. Case, 3 Price 302. A vague distinction 
has been attempted in these cases between the forfeiture of pilotage 
fees and a “penalty.” Story, AGENcy, 2nd ed., § 456a. It is impossible 
from such a conflict to determine a satisfactory rule; it seems, however, 
that American courts do not consider a provision as obligatory unless 
its breach is punishable as a misdemeanor. Certainly the interpretation 
of the Pennsylvania statute is an indication of such an intention. 


RECENT CASES. 


AGENCY — COMPULSORY PILOTAGE — NEGLIGENCE OF PILOT. — The defendant’s 
vessel, under command of a licensed pilot, collided with the plaintiff’s pier as a result 
of the pilot’s negligence. The latter was employed under a New York statute which 
the court interpreted as compelling the employment of a pilot. The plaintiff sued for 
injury to his property. /7e/d, that the defendant is not liable. Homer Ramsdell Co. 
v. La Compagnie Générale Transatlantique, 182 U.S. 406. See NorTEs, p. 405. 


AGENCY — MASTER AND SERVANT — INTENTIONAL ACT OF SERVANT. — A push- 
car belonging to a railroad company was in charge of a foreman who lent it after the 
day’s work to X for the latter’s own use. The plaintiff, while lawfully crossing the 
track, was injured by the negligence of X in running the push-car. /Ve/d, that the com- 
pany is liable. LZrze R. R. Co. v. Salisbury, 50 Ati. Rep. 117 (N. J., C. A.). 

The act of the foreman was not merely a performance of the company’s business in 
an irregular and unauthorized way; it clearly was entirely outside the scope of his 
employment, so that the company could not be held liable for the consequences of 
this as an affirmative act. Rodznson v. McNeill, 18 Wash. 163; cf. Fiske v. Enders, 
47 Atl. Rep. 681. In certain classes of cases, however, the master is under a duty to 
prevent certain things from happening, and if the servant to whom that duty is Ceie- 
gated, himself wrongfully causes one of those things to happen, the master may be 
held responsible, not for the doing of the act by the servant, but for the failure of the 
servant to prevent its being done. On this principle a railway company is liable for a 
wilful assault on a passenger by a train hand. White v. Norfolk, etc., R. R. Co. 115 
N. C. 631. The doctrine applies to the custody of dangerous instruments such as 
torpedoes. Pittsburgh, etc., Ry. Co. v. Shields, 47 Oh. St. 387. The principal case 
might be supported on this basis, but the doctrine has never been applied to the cus- 
tody of non-dangerous instruments, and a closely analogous case held very reasonably 
that a push-car belongs to the latter class. Branch v. /nternational, etc., Ry. Co., 92 
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Tex. 288. No other ground is apparent on which to rest the decision of the principal 
case, which is therefore difficult to support. 


BANKRUPTCY — PETITION OF CREDITORS — JOINING IN PETITION TO CURE 
Derect. — Under § 59 4 of the Bankruptcy Act of 1898 “Three or more creditors 
who have provable claims against any person which amount . . . to five hundred dol- 
lars . . . may file a petition . . .”. Under § 34 “A petition may be filed . . . within 
four months after the commission of . . . [an] act [of bankruptcy].” § 59/ provides 
that “Creditors other than original petitioners may at any time . . . join in the petition 

.” Creditors whose claims amounted to less than five hundred dollars filed a peti- 
tion against the defendant, and subsequently, more than four months after the alleged 
act of bankruptcy, other creditors sought to join in the petition in order to supply the 
deficiency. e/d, that under § §9/ they may join and thereby validate the original 
petition. Jn re Mackey, 110 Fed. Rep. 355 (Dist. Ct., Del.). 

Although by its express terms § 59 f may not provide for correcting a defect in the 
original petition, still the natural object of a clause permitting a joinder of other par- 
ties would seem to be to allow an original insufficiency to be thereby remedied. See 
In re Romanow, 92 Fed. Rep. 510. It would consequently seem proper to construe 
§ 59/ as if the words “in order to validate the petition” were inserted. This con- 
struction is justified moreover by its results, for otherwise the filing of a petition, 
apparently valid but in fact defective, might cause other creditors to refrain from peti- 
tioning until too late. This interpretation avoids any objection on the ground that 
the other creditors joined more than four months after the act of bankruptcy. The 
petition was filed within the time required by § 3 6, and § 59 / expressly provides that 
other creditors may join “at any time.” x re Romanow, supra, holding that a defect 
in the number of petitioning creditors may be cured by subsequent joinder, appears to 
be the only decision in point. 


BANKRUPTCY — SURRENDER OF PREFERENCES — TIME OF RECEIPT. — The Bank- 
ruptcy Act of 1898, § 57.2, provides that “ The claims of creditors . . . shall not be 
allowed unless . . . [they] surrender their preferences.” In § 60a, where certain 
judgments and transfers are declared to be preferences, no time is set within which 
such judgments or transfers must have been secured. A creditor who had received a 
preference more than four months previous to the filing of the petition against a bank- 
rupt, sought to prove the remainder of his claim. //e/d, that he must surrender such 
preference before proving his claim. Jn re Abraham Steers Lumber Co., 110 Fed. 
Rep. 738 (Dist. Ct., S. D. N. Y.). 

There appears to be no contrary decision on the point, but earlier cases, in which 
the preference was given within four months, laid some stress on that fact. /z re Fort 
Wayne Electric Corp., 99 Fed. Rep. 400. A literal construction of §§ 57g and 60 a4 
undoubtedly leads to the conclusion reached by the court. It has however been con- 
tended that the effect of § 60 a is limited by other sections of the act, and especially 
by § 604, which makes voidable by the trustee preferences given, within four months 
before the filing of a petition, to one having reasonable cause to believe a preference 
was intended, thus imposing two additional qualifications. In a previous case the 
Supreme Court refused to consider a preference as defined by § 60 a to be limited by 
the second of these qualifications, and pointed out the just distinction between a pre- 
ference which must be surrendered before claiming further payment from the trustee, 
and one which the trustee may recover although no such claim is made. /irie v. 
Chicago Title & Trust Co., 21 Sup. Ct. Rep. 906; see 15 Harv. L. REv. 232. The 
same reasoning applies to the principal case, which is further supported by one pre- 
vious decision. /n re Jones, 110 Fed. Rep. 736. Legislation should supply the remedy 
if any is needed. 


CONFLICT OF LAWs — DAMAGES FOR BREACH OF CONTRACT.—A contract for 
the sale of Massachusetts land was made in New York and was to be performed there. 
The seller, through no fault of his, was unable to convey a good title. Under these 
circumstances, the law of New York and the law of Massachusetts provide different 
rules of damages. The buyer brought suit in Massachusetts. e/d, that the law of 
New York governs the assessment of damages. Atwood v. Walker, 61 N. E. Rep. 
58 (Mass.). 

It has been held in Massachusetts that damages by way of interest for delay after 
demand pertain to the remedy, and are to be governed by the law of the forum. Ayer 
v. Tilden, 15 Gray (Mass.) 178. This is opposed to the great weight of authority. 
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Peck v. Mayo, 14 Vt. 33; Gibbs v. Fremont, 9 Ex. 25. In the principal case, however, 
the Massachusetts court adopts the rule that the law of the place of performance ap- 
plies to all cases of damages, other than those for delay in payment. The reason for 
distinguishing the interest cases is not made very clear, but otherwise the decision 
seems correct on principle. A party to a contract gets originally the right to have the 
contract performed, See 8 Harv. L. REv. 27. When the contract is broken the law 
in force at the place of performance converts the right to performance into a right of 
action, See Minor, ConFL. Laws, § 205. Compensatory damages, being a mere 
measure of the right of action, ought therefore to be governed by the law of the 
place of performance. This view is supported by a dictum in Northern Pacific R. R. 
Co. v. Babcock, 154 U. S. 190. With this exception no authority, other than the 
interest cases, has been found. 


CONFLICT OF LAWS— JURISDICTION IN TORT — DEATH CAUSED BY WRONG- 
FUL Act.— An English vessel, by reason of the negligence of those in charge of her, 
ran into a Norwegian vessel on the high seas, and as a result a Norwegian seaman was 
drowned. His personal representative sued the owners of the English vessel in Eng- 
land. Ae/d, that the plaintiff has a right of action under The Fatal Accidents Acts. 
Davidsson v. Hill, [1901] 2 K. B. 606. 

The decision goes on the ground that a foreigner as well as a British subject is enti- 
tled to the benefit of statutory remedies. The case is treated precisely as if the cause 
had arisen in England, and the question of the /ex Joci delicti is not adverted to. The 
result reached, however, is correct according to the curious doctrine of the English 
courts. Recovery is allowed in England for any act, whether or not actionable where 
committed, which is actionable by English law, unless it has an affirmative legal justi- 
fication by the law of the place where it was committed. Machado v. Fontes, [1897] 
2 Q. B. 231. In the principal case, the court would be warranted in assuming that the 
act complained of, even if committed in Norwegian jurisdiction, had no affirmative 
legal justification. Cf McDonald v. Mallory, 77 N.Y. 546. The English rule is 
not followed in the United States. Here the /ex loci delicti is held to govern the 
right to sue. Le Forest v. Tolman, 117 Mass. 109; Northern Pacific R. R. Co. v. 
Babcock, 154 U.S. 190. The fatal force having been applied on a Norwegian vessel 
on the high seas, the law of Norway would govern. United States v. Davis,.2 Sumn. 
(U. S. Circ. Ct.) 432; McDonald v. Mallory, supra. Consequently the plaintiff would 
fail unless the law of Norway allows personal representatives to sue for death by 
wrongful act. 


CONSTITUTIONAL LAw — CONTROL OF CONGRESS OVER THE INDIANS — EMINENT 
Domain. — Held, that an Act appropriating Indian lands for town-site purposes and 
providing for compensation to the Indians, is within the power of Congress. TZuétle 
v. Moore, 64 S. W. Rep. 585 (I. T., C. A.). See NOTEs, p. 399. 


CONSTITUTIONAL LAw— MUNICIPAL CORPORATIONS — DEBT LIMIT EXCEEDED 
FOR NECESSARY PURPOSE. — A county seat having been destroyed by fire, the county, 
in order to rebuild the court house, issued warrants beyond the debt limit set by the 
constitution. /e/d, that the warrants are legal obligations because issued for some- 
thing absolutely necessary. Farguharson v. Yeargin, 64 Pac. Rep. 717 (Wash.). 

It has been held that in order to pay expenses which the constitution requires, war- 
rants in excess of the constitutional debt limit may be issued. Rauch v. Chapman, 
16 Wash. 568. This decision may perhaps be supported on the ground that the con- 
stitutional restriction ought not to be so construed as to make the constitutional man- 
date in any instance nugatory. In some jurisdictions obligations the assumption of 
which is compelled by statute are held not within the restriction. Grant County v. 
Lake County, 19 Or. 453. On the other hand, the opposite view is sometimes taken. 
Barnard v. Knox County, 105 Mo. 382; Lake County v. Rollins, 130 U. S. 662. The 
principal case is believed to be the first in which necessity other than that imposed by 
the constitution or by statute has been held to remove a debt from the constitutional 
restriction. If the decision means that the county authorities may judge of the neces- 
sity, the bars against extravagance which the people have placed in the constitution, 
are thrown down. If the court is to judge of the necessity, a check upon the coun- 
ties is retained, but by compelling the court to decide a question of the sort usually 
belonging to the executive department to determine. There are decisions against the 
loose construction adopted in the principal case. Prince v. Quincy, 105 Ill. 138. 
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CONTRACTS — ILLEGALITY — RESTRAINT OF COMPETITION. — The plaintiff, being 
on the point of entering into a contract with a city to furnish paving material for a 
street, the defendant agreed to pay him a sum proportionate to the amount of material 
used in paving the street, provided the plaintiff would not enter into the said contract, 
nor sell any crushed rock within the city during the remainder of the year. //e/d, that 
such a contract is not void as against public policy. Marshalltown Stone Co. v. Des 
Moines Mfg. Co., 87 N. W. Rep. 496 (Ia.). 

The court seems to have based its decision entirely on the general rule holding 
illegal only those agreements in restraint of trade which are unlimited in time and 
space. This rule, however, has been applied almost entirely to contracts where one 
party agrees not to enter into a certain business in competition with the other. Dia- 
mond Match Co. v. Roeber, 106 N.Y. 473. In such cases the courts desire, while pro- 
tecting the public, to give as wide a freedom of contract to the parties as possible. 
See Roussillon v. Roussillon, 14 Ch. D. 351. On the other hand it has been almost 
invariably held that agreements to stifle competition in bids for public work are void 
as against public policy. Hunter v. Pfeiffer, 108 Ind. 197; Gibds v. Smith, 115 Mass. 
592. At least one sufficient reason for these decisions is that the public is directly 
interested in the work which is the subject of the bidding, and therefore in having the 
competition unrestricted. This reason would apply equally in the principal case to 
the agreement of the plaintiff not to enter into the contract with the city, for, although 
there does not appear to have been an advertisement for bids as in the cases cited, the 
result to the public is substantially the same. No authority exactly in point has been 
found. The view proposed makes the consideration on which the plaintiff relies ille- 
gal in part. This is sufficient to bar his suit. Bishop v. Palmer, 146 Mass. 469. 


CORPORATIONS — DISSOLUTION — SURVIVAL OF ACTION. —An action against a 
corporation for libel was abated by the dissolution of the defendant through the expi- 
ration of its charter. By statute, the former directors held the corporation property 
after dissolution in trust for creditors and stockholders. He/d, that the suit may be 
revived against the trustees. Shayne v. Evening Post Pub. Co., 168 N. Y. 70. 

The statute would seem to be merely declaratory and was not relied upon by the 
court. The word creditors, however, is broad enough to cover a claimant in tort. 
Barling v. Bishopp, 29 Beav. 417; see Marstaller v. Mills, 143 N. Y. 398, 401. No 
case in point unaffected by special statutes has been found, but one text-book at least 
may be cited in favor of the decision. ANG. & A., Corp., § 779 a. It was contended 
that the rule, actio personalis moritur cum persona, governed the case. The dissolu- 
tion of a corporation, however, has not in all respects been treated like the death of 
a natural person. The latter event, at common law, extinguishes some actions, but 
others survive against the personal representative. The former extinguishes all ac- 
tions at law, but in equity the corporation property after dissolution is a trust fund 
for creditors and stockholders. Vose v. Grant,15 Mass. 505, 522; Woodv. Dummer, 
3 Mason (U. S. Circ. Ct.) 308. In the principal case, therefore, the court is not 
restricting the operation of an ancient rule of law, but simply refusing to limit an 
equitable doctrine by applying an inequitable legal analogy. As the requirements of 
justice are clear, the decision ought to be accepted. 


CORPORATIONS — PREFERENCE OF DIRECTORS. — An insolvent corporation con- 
veyed allits property in trust to pay debts of the corporation due to the directors and 
debts for which they were sureties. e/d, that other creditors may set aside the trust 
deed on the ground that a majority of the directors were preferred. Mappanee Can- 
ning Co. v. Reid, 60 N. E. Rep. 1068 (Ind.). 

It has been held that the assets of an insolvent corporation which has not been dis- 
solved, form a trust fund to be ratably distributed among its creditors. Rouse v. 
Merchants’ Nat. Bank, 46 Oh. St. 493. That doctrine seems now, however, to be 
discredited, and generally a corporation, like an individual, may prefer certain of its 
creditors. Mor., Corp., §§ 802, 803; Hollins v. Brierfield, etc., Co., 150 U. S. 371; 
Ir Harv. L. REv. 550. In jurisdictions where this is allowed, no sufficient reason 
appears why a corporation should not be able to prefer its directors, but a few such 
jurisdictions hold all preferences to directors illegal. Beach v. Miller, 130 Ill. 162; 
contra, Levering v. Bimel, 146 Ind. 545. There is also some authority for distinguish- 
ing as illegal a preference to a majority of the directors, on the ground that such a 
preference must have been secured partly at least by the votes of the preferred direc- 
tors. Love Mfg. Co. v. Queen City Mfg. Co., 74 Miss. 290; contra, Worthen v. 
Griffith, 59 Ark. 562. The objection to allowing directors to profit by their own 
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votes seems to be that they are thus tempted to manage the corporation business for 
their own personal advantage. But this objection, though making the acts in ques- 
tion voidable by the stockholders acting through the corporation, should not be avail- 
able to persons toward whom the directors occupy no fiduciary relation. See Sanford, 
etc., Co. v. Howe,157 U.S. 312. A creditor may generally proceed in bankruptcy, and 
other remedy should be left to the legislature. 


DAMAGES — BREACH OF CONTRACT — PAYMENTS DUE IN FUTURE. — By contract 
between a material-man and a contractor, eighty per cent. of the contract price of 
materials to be furnished by the former during each month, was payable on the first 
of the following month, and the remaining twenty per cent. on completion of the 
building. The contractor made default in the eighty per cent. payments, and in con- 
sequence the material-man refused to proceed with the contract and sued immediately. 
Held, that the twenty per cent. became due at once and can be recovered with the 
eighty per cent. before completion of the building. A/u//in v. United States, 109 Fed. 
Rep. 817 (C. C. A., Second Circ.). See NoTEs, p. 397. 


EQUITY — INJUNCTION AGAINST ENFORCEMENT OF ERRONEOUS DECREE. — A 
contractor sued in a federal court to enforce a statutory lien on a railroad. He pro- 
perly prayed a sale of all the company’s property and franchises; but the court, mis- 
construing the statute which created the lien, rendered a final decree against the 
company for a sale of a part of the road-bed. To restrain this sale, the company 
sought an injunction against the contractor in another federal court. e/d, that the 
injunction should issue. Connor v. Tennessee Cent. R. R. Co., 109 Fed. Rep. 931 (C. 
C. A., Sixth Circ.). 

The court presumably does not hold the original decree void. The validity of a 
decree may be collaterally attacked only for lack of jurisdiction, and if the remedy 
asked was proper it is not a jurisdictional defect that the remedy given was unjustified. 
Gum-LElastic Roofing Co. v. Mexico Pub. Co., 140 Ind. 158. Contrary holdings on 
this last point are confined almost entirely to Aadeas corpus cases, and a decision of 
the court which decided the principal case minimizes their force there. De Bara v. 
United States, 99 Fed. Rep. 942; see 9 HaRv. L. REv. 287. The reasoning in the 
principal case is that, since the decree alone cannot and the statute does not remove 
the common law disability of the railroad company to convey its property separate 
from its franchises, a deed according to the decree will be void; and that equity should 
excuse the plaintiff from clouding its own title. On authority, however, equitable 
relief against the result of proceedings by the same parties in another court must have 
some further reason than irregularity or error in those proceedings; failing that, the 
former adjudication binds. Bateman v. Willoe,1 Sch. & Lef. 201; Marine Ins. Co. v. 
Hodgson, 7 Cranch 332. That the decree deals with property specially exempt does not 
justify disregarding this rule of administration. Crowley v. Davis, 37 Cal. 268. From 
this it follows that the present plaintiff should be able to escape obedience to the 
original decree only by appeal. 


Equity — Trusts — ASSIGNMENT OF WHOLE AMOUNT OF PARTIALLY PAID 
CLaiImM. — The plaintiff assigned to the defendant a claim against an insolvent, upon 
which, before the assignment and unknown to both parties, payments had been made 
by the insolvent’s assignee to the plaintiff’s attorney. The defendant, learning these 
facts, induced the attorney to pay to him the amount so received. The plaintiff 
brought an action for reformation of the contract of assignment and for other equitable 
relief. He/d, that he is not entitled to relief. Curtis v. Albee, 167 N. Y. 360. See 
NOTES, p. 401. 


EVIDENCE — HEARSAY — COMPLAINTS OF RAVISHED CHILD TOO YOUNG TO 
TESTIFY. — The accused was indicted for rape upon a child too young to be a witness, 
Held, that testimony that complaints were made by the child shortly after the occur- 
rence is admissible. People v. Figueroa, 66 Pac. Rep. 202 (Cal., Sup. Ct.). 

When the prosecutrix has testified to the alleged criminal act, evidence that she 
made complaint shortly after the commission of the crime is admissible. Common- 
wealth v. Cleary, 172 Mass. 175. The rule rests upon the reason long ago stated by 
Lord Hale that such evidence corroborates the testimony of the prosecutrix. 1 HALE, 
P. C., 632, 633. Accordingly cases are numerous holding such evidence inadmissible 
unless the prosecutrix has testified. Hornbeck v. State, 35 Oh. St. 277. In California, 
however, the law seems fixed in accordance with the principal case. People v. Barney, 
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114 Cal. 554. The strongest argument in favor of the evidence is the difficulty of 
proving the charge in such cases without it. But the probative value of statements 
by so young a child is speculative, especially when, as in the principal case, the par- 
ticulars of the complaint are not admitted. The distinction thus drawn between the 
fact of complaint and the particulars, though commonly adopted, is always unsatis- 
factory, and might well have been rejected where there is apparently a disposition to 
lay down a new and rational rule. See 11 Harv. L. REv. 199. The decision illustrates 
a tendency of modern courts to admit matter believed to be probative, disregarding 
the fixed rules of evidence. 


INTERNATIONAL LAW — APPLICATION OF PENAL LEGISLATION TO FOREIGN 
MERCHANT VESSELS. — Section 24 of the Act of December 21, 1898 (30 U. S. Stat. 
763) forbids the payment of a seaman’s wages in advance to himself or any other per- 
son, and subjects the vessel on which the seaman has shipped to libel by the seaman 
for the amount of wages paid in violation of this statute. It is further provided that 
“this section shall apply as well to foreign vessels as to vessels of the United States.” 
A seaman shipped on a British vessel in an American port, and part of his first month’s 
wages was paid in advance to a shipping agency. He subsequently libelled the vessel. 
Held, that the application of this statute to foreign merchant vessels is within the 
power of the United States. Zhe Kestor, 110 Fed. Rep. 432 (Dist. Ct., Del.); contra, 
The Eudora, 110 Fed. Rep. 430 (Dist. Ct., E. D. Pa.). 

The jurisdiction of a state within its territorial waters is, potentially, absolute. See 
Schooner Exchange v. McFaddon, 7 Cranch 116. Exemption from jurisdiction exists 
only for convenience, and by virtue of the consent of the state; and it is allowed by 
recognized international usage only in the cases of foreign war vessels, and vessels be- 
longing to asovereign. Schooner Exchange v. McFaddon, supra ; The Parlement Belge, 
5 P.D.197. Merchant vessels are regularly, in the absence of treaty stipulations, sub- 
ject to local laws while in port. United States v. Diekelman, 92 U.S. 520. In some 
countries, a certain amount of immunity from local jurisdiction, as to things done on 
board, is granted to merchant vessels by the so-called “French rule.” Zhe Newton 
and The Sally, ORTOLAN, 1 DIPLOMATIE DE LA MER, 450; Zhe Tempest, ib., 455. 
The rule has not yet been generally adopted. See HALL, INTERNAT. Law, § 57. 
It has been recognized by the United States under a treaty with Belgium. See 
Wildenhus’s Case, 120 U.S. 1. The acts complained of in the principal case were 
not done aboard but ashore; there was no treaty calling for the application of the 
“French rule;” and it is further submitted that in any case, whatever immunity mer- 
chant vessels have enjoyed may be withdrawn by a state in the exercise of its sover- 
eignty. By the statute in the principal case, Congress clearly showed an intention to 
exercise this potential authority. The decision in 7he Eudora, supra, is based on 
the fiction of extra-territoriality, which is discussed below. 


INTERNATIONAL LAW — THE FICTION OF EXTRA-TERRITORIALITY. — e/d, 
that an act of Congress cannot apply to a foreign merchant vessel in American waters, 
since such vessel is a part of the territory of the country to which she belongs. Zhe 
Eudora, 110 Fed. Rep. 430 (Dist. Ct., E. D. Pa.). 

The jurisdiction of a country was formerly regarded as co-extensive with its terri- 
tory. Accordingly, to explain jurisdiction over vessels on the high seas it was said that 
they were part of their country’s territory. The fiction was extended to vessels in the 
territorial waters of a foreign state whenever the latter did not choose to exercise its 
jurisdiction. See HALL, INTERNAT. LAw, § 48. It seems never to have been used, 
as in the principal case, for the purpose of denying the right of a state to exercise 
jurisdiction within its territorial waters. The fiction fails to explain the situation 
logically when a vessel sinks, or when a vessel belonging to a state whose boundaries 
are fixed by statute, sails beyond the boundaries so fixed. See DANA’s WHEAT., 
INTERNAT. LAW, 303, 304; see also McDonald v. Mallory,77 N. Y.546. The fiction 
is moreover unnecessary. Some law must govern a vessel at all times, and since there 
is no territorial law on the high seas, the law of the flag is the law most rationally to 
be applied. The reason for applying it ceases when the vessel comes where some 
territorial law is in force. Under those circumstances it is only when the state waives 
its jurisdiction, as it usually does in cases of war vessels or vessels of a sovereign, and 
may do in case of merchant vessels, that the law of the flag will govern. See Zhe 
Kestor, 110 Fed. Rep. 432, and the discussion of that case above. 
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MORTGAGES — ASSIGNEE ASSUMING MORTGAGE DEBT— EXTENSION OF TIME BY 
MortGAGEE. — A mortgagee contracted with the assignee of the mortgagor to extend 
the time on the mortgage. After the extended time had elapsed, the mortgagee sued 
the mortgagor on his original covenant. It appeared that the mortgagor was not 
actually injured by the giving of time. /é/d, that his liability is not thereby dis- 
charged. Forster v. vey, 21 Can. L. T. 550 (Can., Sup. Ct.). See NorEs, p. 398. 


MORTGAGES — ASSIGNEE ASSUMING MORTGAGE DEBT — LIABILITY IN EQUITY. — 
A mortgagor assigned his interest to one who assumed the mortgage debt. Subse- 
quently the mortgagee foreclosed, and, the land being insufficient to satisfy the debt, 
obtained judgment for the balance against the mortgagor. The latter sought in equity 
to enforce his assignee’s promise to pay. e/d, that he has no remedy in equity. 
Thompson v. Lodge, 58 Legal Intel. 428 (Phila. Co.). See Notes, p. 398. 


MUNICIPAL CORPORATIONS — ASSESSMENTS FOR LOCAL IMPROVEMENTS — IN- 
FERIOR WORK AS A DEFENCE.— A contractor, in carrying out a street improvement, 
failed to conform to the specifications of the ordinance authorizing the work, and the 
improvement was of less value than if the specifications had been followed. edd, 
that these facts are not available as a defence to one whose land was assessed for the 
improvement. People v. Whidden, 61 N. E. Rep. 133 (Iil.). 

When land is assessed for local improvements, all conditions precedent to legally 
entering upon the work, such as filing of plans, publishing notice, and kindred matters, 
must have been strictly complied with. Harper's Appeal, 109 Pa. St. 9. Moreover, 
where the contractor was the real plaintiff, suing on tax-certificates, the defence urged 
in the principal case has been allowed. rie City v. Butler, 120 Pa. St. 374; contra, 
Fass v. Seehawer, 60 Wis. 525. And in any case if the completed work is a materially 
different improvement from that for which the assessment was authorized, the levy is 
void. Pells‘v. People, 159 Ill. 580. But when this is not the case and the suit, as 
usually happens, is between the city and the tax-payer, objections to the quality of the 
work by persons assessed are not generally entertained after it has been completed 
and accepted. Ricketts v. Hyde Park, 85 Ill. 110; Lowell v. Hadley, 8 Met. ( Mass.) 
180. In such cases, if no fraud appears, the tax-payer cannot question the discretion 
of the municipal officials. See State v. Jersey City, 29 N. J. Law 441, 449. Before 
completion and acceptance, persons interested may compel adherence to specifications 
by injunction or mandamus. People v. Green, 158 Ill. 594, 597. The decision in the 
principal case is necessary to avoid trivial pleas which would seriously interfere with 
the collection of assessments. 


PROCEDURE— TRIAL OF FELONY— PRESENCE OF ACCUSED.— On a trial for 
felony, before the entrance of the prisoner into court, a witness was asked her name 
and that of her husband; the absence of the prisoner was then noticed and he was 
brought into court and the same questions were asked and the same answers given. 
Held, that the taking of such testimony in the absence of the accused constituted re- 
versible error. State v. Sheppard, 39 S. E. Rep. 676 (W. Va.). 

The rule that in a trial for felony the accused must be present at every stage of the 
proceedings, is one of the fundamental principles of the common law and has fre- 
quently been reinforced in this country by statutory enactments and constitutional 
provisions. French v. State, 85 Wis. 400; Maurer v. People, 43 N. Y. 1. Though 
the reasons for the rule are far less strong in modern times, it is still strictly enforced. 
See 11 Harv. L. REv. 409. But courts ought to apply the rule rationally, and not, 
for technical but immaterial violations, subject the state to the expense and the delay 
of justice caused by a re-trial. People v. Bragle, 88 N. Y. 585. If there is a particle 
of doubt as to whether the error might possibly prejudice the accused, reversal is justi- 
fiable; but in the principal case no harm to the accused could result, and the blind 
adherence to the letter of the rule necessarily tends to injure the standing of the courts 
and the law in popular estimation. 


PROPERTY — AUXILIARY ADMINISTRATION — PAYMENT TO FOREIGN ADMINIS- 
TRATOR. — A savings bank in New York paid over the sum standing to the credit of 
a deceased non-resident depositor, to the domiciliary administrator. An auxiliary ad- 
ministrator previously appointed in New York, sued the bank for the amount of the 
deposit. e/d, that the payment to the foreign administrator is no bar to the action. 
Maas v. German Savings Bank, etc. 36 N. Y. Misc. 154 (Sup. Ct., App. Term). 

Letters of administration have no extra-territorial effect, and confer upon the per- 






























RECENT CASES. 





413 


son appointed no rights as administrator in any foreign court, except where such 
rights are given him by statute of the foreign state. Goodwin v. Jones, 3 Mass. 514. 
He may, however, under certain circumstances, accept voluntary payments within 
a foreign jurisdiction, and give a valid discharge. Walkins v. Ellett, g Wall. 740. 
This privilege is commonly granted whenever no auxiliary administrator has been 
appointed. But being extended merely by comity, it might well be denied whenever 
the interests of resident creditors are at stake. See Parsons v. Lyman, 20 N. Y. 103. 
Upon application of any such creditors an auxiliary administrator will be appointed, 
who then has exclusive authority over all assets within the jurisdiction, superseding 
that of the domiciliary administrator. Reynolds v. McMullen, 55 Mich. 568. He may 
even demand from the latter all evidences of these assets. AM/cCudlly v. Cooper, 114 Cal. 
258. Anysubsequent payment to the foreign administrator upon such debts would 
logically be no bar to an action by the auxiliary administrator, and so it was decided 
in the only cases directly in point which have been found. Walker v. Welker, 55 Il. 
App. 118; Stone v. Scripture, 4 Lans. (N. Y.) 186. 


PROPERTY — DEEDS OF INSANE PERSONS. — He/d, that the deed of an insane per- 
son is absolutely void. Daugherty v. Powe, 30 So. Rep. 524 (Ala.); Wilkinson v. Wil- 
kinson, 30 So. Rep. 578 (Ala.). 

The prevailing rule is that deeds of insane persons are merely voidable. A//is v. 
Billings, 6 Met. (Mass.) 415; Zaton v. Eaton, 37 N. J. Law 108; Riggan v. Green, 80 
N. C. 236. The Alabama decisions above, however, are well supported by authority. 
Thompson v. Leach, 3 Mod. 301; Matter of Desilver, 5 Rawle (Pa.) 111; Van Deusen 
v. Sweet, 51 N. Y. 378. The conflict is doubtless largely due to the confusion in the 
use of the words void and voidable. See State v. Richmond, 26 N. H. 232, 237. It has 
been maintained that a lunatic is incapable of the mental act requisite for a contract 
oradeed. Dexter v. Hall, 15 Wall.9, 25. The modern tendency, however, makes 
the case of an insane person similar to that of an infant. The mental weakness of the 
one, like the immaturity of the other, makes it easy for unscrupulous persons to gain 
an unfair advantage. The law as a matter of policy protects the infant by allowing 
him to avoid his contracts at his election without denying him the benefit of such as 
are to his advantage, and insane persons would seem entitled to the same treatment. 
Of course where adjudication statutes vest the lunatic’s property in a committee, the 
deed of one adjudged insane is a nullity. Griswold v. Butler, 3 Conn. 227, 231. Other- 
wise justice is best served by making the deed merely voidable. 


PROPERTY — DETERMINATION OF CLASS — DEVISE OF REMAINDER TO SURVIV- 
ING CHILDREN. — A testator devised land to his daughter for life, “and at the time 
of her decease to her surviving children equally share and share alike” in fee. He/d, 
that a remainder vested at the testator’s death in the daughter’s children then living. 
In re Twaddell, 110 Fed. Rep. 145 (Dist. Ct., Del.). 

The land being in Pennsylvania, the court follows a Pennsylvania decision that the 
word “surviving” in this connection means surviving the testator, not the life-tenant. 
Ross v. Drake, 37 Pa. St. 373. This construction is supported by one English case. 
Doev. Prigg, 8 B. & C. 231. The cases, however, on which that decision was founded 
have since been overruled, and the decision itself is discredited accordingly by numer- 
ous judicial expressions. See Meathway v. Reed, 3 De G. M. & G. 18; Jn re Greg- 
son, 2 De G. J.& S. 428. As to a devise of the precise form set out above, no Ameri- 
can decision found adopts the Pennsylvania construction and several reject it. Slack 
v. Bird, 23 N. J. Eq. 238; Cheatham v. Gower, 94 Va. 383. One case applied that 
construction to a remainder devised to the testator’s surviving children. Grimmer v. 
Friederich, 164 Ill. 245. Contrary decisions are numerous. Coveny v. McLaughlin, 
148 Mass. 576. In these cases if the word “ surviving” is referred to the testator’s 
death it is superfluous. They are in that respect distinguishable from the principal 
case, where “surviving ” might have been inserted to exclude children born after the 
testator’s death. As a matter of good sense, however, the testator’s intention is, it is 
submitted, more correctly read by the authorities which oppose Ross v. Drake, supra. 


PROPERTY — SALE BY ONE ENTRUSTED WITH POSSESSION — CERTIFICATE OF 
INDEBTEDNESS INDORSED IN BLANK— BREAKING BULK.—The plaintiff left with 
brokers for safe keeping an envelope containing certificates of indebtedness of a city, 
indorsed in blank. The brokers sold the certificates to an innocent purchaser. Heé/d, 
that the purchaser did not get title. Scollans v. Rollins, 60 N. E. Rep. 983 (Mass.). 
See NOTES, p. 403. 
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PROPERTY — VENDOR’S LIEN UPON REAL ESTATE — WAIVER. — The defendant, 
acting as’ his wife’s agent, obtained from the plaintiff a conveyance of real estate to 
the wife’s appointees, giving as part of the consideration his own promissory note with 
sureties. /7e/d, that the vendor’s lien is thereby waived. Shrimsher v. Newton, 64 
S. W. Rep. 534 (I. T.). 

About half of the states have accepted the English doctrine allowing an equitable 
vendor’s lien on realty. See 2 JONES, LIENS, 2nd ed., § 1063. This lien is commonly 
said to be based on a natural equity, and to exist by implication of law unless a con- 
trary intention is manifested by the parties. Mackreth v. Symmons, 15 Ves. 329. But 
what will suffice to show a contrary intention is much disputed. See 3 Pom., Eq. Jur., 
§ 1251. American courts generally infer from the acceptance of the personal obliga- 
tion of a third person either a conclusive or a presumptive waiver of the lien. Boynton 
v. Champlin, 42 Ill. 57; see Hunt v. Marsh, 80 Mo. 396; contra, Grant v. Mills, 2 
Ves. & B. 306. It is doubtful whether such an inference is well founded. See Aauffelt 
v. Bower, 7S. & R.64,77. But the wisdom of recognizing such liens at all is question- 
able, for the policy of our law as illustrated by the registry system is opposed to secret 
and uncertain encumbrances. See Ahvrend v. Odiorne, 118. Mass. 261. The restric- 
tion of the doctrine, therefore, is not to be regretted. Where the third person is 
really the purchaser, although the conveyance runs to his wife, the acceptance of his 
note is no waiver. Hunt v. Marsh, supra; contra, Andrus v. Coleman, 82 Ill. 26. 
The principal case, however, in which the defendant acted solely as agent, falls within 
the general rule. 


SALES — BAILMENT WITH OPTION TO BUY — OWNER’S REMEDY UPON TOTAL 
REPUDIATION. — In a written agreement the plaintiff promised to the defendant the 
use of a certain piano for the next nine months, for which the defendant promised to 
pay $25 cash and $250 in specified unequal instalments ; the plaintiff further agreeing 
to give the defendant, for three months after the period mentioned, the option to buy 
for $25 more. The writing referred to the agreement as a lease, and stated the value 
of the piano as $300, The defendant refused the piano when possession was tendered, 
and was sued for the first $25 before the date set for the second payment. //e/d, that 
the plaintiff may recover the first payment in full. Gray v. Booth, 64 N. Y. App. 
Div. 231. 

If he transaction was, as the court treats it, the usual conditional sale, in which the 
seller retains title merely for security, the plaintiff may properly recover the full price 
in instalments, exactly as if he had given title and taken it back by way of mortgage. 
Marvin Safe Co.v. Emanuel, 14 N. Y. St. Rep. 681. If asale in substance, it will be 
so treated though in form a lease. Murch v. Wright, 46 Ill. 487. The objection, 
however, is conclusive that since there was no promise to pay the price, there was no 
sale. McCall v. Powell, 64 Ala. 254. Perhaps the case was thought analogous to 
those where one who contracts to buy and later refuses to take title is liable for the 
full price. This rule practically gives specific performance at law; but it was early 
recognized in New York and is there freely applied. Bement v. Smith, 15 Wend. 
(N. Y.) 493; Hayden v. Demets, 53 N. Y. 426. In cases purely of sale, it forces on 
the defendant what he agreed to buy, namely, the title to the chattel. This effect, 
necessary to justify the rule, is impossible where, as in the principal case, the subject 
of the defendant’s purchase is the actual use of a chattel. Therefore neither of the 
rules discussed, apparently the only ones available for the purpose, suffices to support 
the decision. 


STATUTE OF LIMITATIONS — PART PAYMENT By ADMINISTRATOR. — A payment 
was made by an administrator upon a debt owed by his intestate, but barred by the 
Statute of Limitations. There was no express promise by the administrator to pay the 
balance. /e/d, that this is sufficient to take the debt out of the statute. Svattery v. 
Doyle, 61 N. E. Rep. 264 (Mass.). 

In some jurisdictions an executor or administrator has no power to affect the oper- 
ation of the statute. Henderson v. Jisley, 19 Miss.9. Massachusetts and a few other 
states give to the acts of an executor the same effect as if done by a debtor. Foster 
v. Starkey, 12 Cush. (Mass.) 324; Shreve v. Joyce, 36 N. J. Law 44. Between these 
two extremes there are several intermediate views, involving numerous distinctions. 
See Patterson v. Cobb, 4 Fla. 481; Ray v. Strickland, 89 Ga. 840; Woods v. Jrwin, 141 
Pa. St. 278. In England and some American states where an executor may control 
somewhat the effect of the statute, an express promise is required; and acknowledg- 
ments by an executor that would be sufficient if made by a debtor, are held insufficient 
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to bind the estate. Oakes v. Mitchell, 15 Me. 360; Tullock v. Dunn, Ry. & M. 416. 
In one case a part payment by an executor was held not to imply a promise to pay 
the balance, the question being treated as one of reasonable inference. McLaren v. 
McMartin, 36 N. Y. 88. In view of the Massachusetts doctrine, the decision in the 
principal case was to be expected, but it would seem the sounder policy to limit, if 
not to deny altogether, the power of the administrator to affect the operation of the 
Statute. See 11 Harv. L. REV. 129. 


TorTs — CONSPIRACY — MoNnopo_y. — He/d, that a declaration alleging that the 
defendants agreed to deal with each other and no one else, for the purpose, among 
others, of driving the plaintiff out of business, and that such result was accomplished, 
states a cause of action at common law. Hawarden v. Youghiogheny Co., 87 N. W. 
Rep. 472 (Wis.). See NorEs, p. 402. 


Torts — IMPUTED NEGLIGENCE — SUIT BY CHILD. —A child of fifteen was 
injured by the negligence of the defendants, the father contributing to the accident b 
his carelessness. //e/d, that the negligence of the father is not imputable to the child 
so as to bar her recovery. Jves v. Welden, 87 N. W. Rep. 408 (Ia.). 

In rejecting the doctrine of imputed negligence, the decision is in line with the 
modern tendency. Wymore v. Mahaska County, 78 Ia. 396; Warren v. Manchester 
St. Ry. Co.,47 Atl. Rep. 735. But some jurisdictions, in cases of the child’s death, 
have barred suits in which the negligent parent, if not the direct beneficiary, will 
eventually be the main gainer, on the ground that the real beneficiary should not be 
rewarded through his own fault. Bamberger v. Citizens’ St. Ry. Co., 95 Tenn. 18. 
This objection is of considerable weight even when the child survives, and suit is 
brought by him or for his benefit, since as a matter of practical experience, it is gen- 
erally the parents who profit most by the recovery of the child. Still the child would 
usually derive some benefit from the damages recovered, and to this he should be 
entitled. The possibility of rewarding a negligent parent would be rather a weak 
ground on which to deny any remedy to the injured child. The decision in the prin- 
cipal case, then, seems to reach the right result. 


Torts —STATUTORY NUISANCE — RIGHT TO ABATE,— A statute declared any 
place where intoxicating liquors were sold a public nuisance, and provided that any 
citizen of the county in which such a nuisance existed might bring a suit in the name 
of the state to abate and enjoin the same. e/d, that this statute does not justify a 
citizen in demolishing such a place. State v. Stark, 66 Pac. Rep. 243 (Kan.). 

A private individual may abate a public nuisance only when it is also a private 
nuisance as to him, or incommodes him more than the rest of the public. See Brown 
v. Perkins, 12 Gray (Mass.) 89; Woop, Nuls., 3rd ed., § 733. The statutory pro- 
vision in the principal case does not make the offence a private nuisance as 
regards the citizen instituting the suit, so as to give him the right to abate, for it 
is expressly provided that the proceedings shall be in the name of the state. In 
Iowa, a similar statute allows the action to be brought in the citizen’s name, and in 
Massachusetts it may be brought in the form of a petition by ten legal voters. In all 
these cases where private individuals may sue in their own names to enjoin what is 
solely a public nuisance, they must be regarded as special state’s attorneys guoad hoc, 
mere public agencies to set the law in motion. See Carleton v. Rugg, 149 Mass. 
550, 554. The principal decision is in accord with the authorities. Brown v. Perkins, 
supra. 


TRUSTS — BENEFICIARIES OF INSURANCE POLICY AS TRUSTEES. —A guardian 
insured his life in the name of his wards, for the declared purpose of protecting his 
wards and his bondsmen from any loss to the estate of the wards. The guardian died, 
having squandered the estate. The new guardians collected the insurance, and then 
sued the sureties on the bond. The defendants contended that the policy was held 
in trust primarily for them, and that the fund collected should be applied to discharge 
their liabilities. e/d, that there was no such trust, and that the defendants are liable. 
Herring v. Sutton, 39 S. E. Rep. 772 (N. C.). 

There is much authority supporting the statement of the court that the wards took 
a vested property right in the policy, so that the policy and the money due under it 
belonged at lawtothem. Central Bank, etc., v. Hume, 128 U.S. 195. But this right 
was given them by the guardian, and the reason why he could not impose a trust 
upon it is not very evident. It has been held that a beneficiary of a life policy may be 
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trustee of it to the amount it exceeds his interest in the life of the insured, so as to 
be able to recover the full sum from the insurer. American, etc., Co. v. Robertshaw, 
26 Pa. St. 189. Moreover choses in action, whether equitable or legal, may be 
assigned in trust, and an assignment absolute on its face may be shown to have been 
subject to a trust. Way’s Trusts, 2 De G. J. & S. 365; Denton v. Peters, L. R.5 
Q. B.475. It is true that in the principal case the donor never took title to the sub- 
ject of the gift. But, though no case exactly like this has been found, on principle 
there seems no reason why he should on this account be less able to declare a trust. 











TRusTs — CONSTRUCTIVE TRUSTS— BUCKET SHOP TRANSACTIONS WITH TRUST 
Funps. — A trustee misappropriated trust money and delivered it to the defendants, 
proprietors of a bucket shop, to be used in gambling transactions, which were illegal 
by statute. A certain amount was returned to the trustee as profits. The defendants 
had no notice of the trust. /ée/d, that the cestuc gue trust may recover the whole 
amount delivered to the defendants, without deducting the sum returned to the trustee. 
Bendinger v. Central, etc., Exchange, 109 Fed. Rep. 926 (C. C. A., Seventh Circ.). 
See NOTES, p. 404. 











TRUSTS — PROCEEDS OF INSUFFICIENT SECURITY — PRINCIPAL AND INCOME. — 
A testator devised property in trust to pay the income to A for life, and then in trust 
for B. The property included a mortgage which the trustee was obliged to foreclose. 
The proceeds of the foreclosure sale fell short of the amount of the principal, and 
there was also due a considerable sum as back interest. e/d, that the amount realized 
is to be apportioned to principal and interest in the ratio of the amounts due from the 
mortgagee under those respective heads. Jn re Alston, [1901] 2 Ch. 584. 

Only one similar case has been found treating the entire sum as principal. Jn re 
Grabowski, L. R. 6 Eq. 12. But at least three different rules of apportionment have 
been followed in England. One of these apportions as principal that sum which, put 
at interest for the period during which interest was unpaid, would, at the usual rate 
for trust estates, have amounted to the sum recovered. Cox v. Cox, L. R. 8 Eq. 343. 
Another rule adds the interest previously received to the amount realized on fore- 
closure, and apportions this total sum in the ratio of the original principal to the 
interest for the entire period, debiting the life tenant with the interest received. Zn re 
Foster,45 Ch. D. 629. The principal case adopts the third rule, following /x re Moore, 
54 L. J. Ch. 432. Authority in the United States is divided between the first and 
third rules. Roosevelt v. Roosevelt, 5 Redf. (N. Y.) 264; Hagan v. Platt, 48 N. J. Eq. 
206; see also Kinmoth v. Brigham, § Allen (Mass.) 270. The rule of the principal 
case seems based on the true nature of the transaction. The claim filed upon fore- 
closure included principal and interest, and the amount recovered should be divided 
proportionally to the amounts due under those heads, 
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BOOKS AND PERIODICALS. 


THE TEST OF CONSIDERATION. — In the first edition of his work on Con- 
tracts, Sir Frederick Pollock contended that performance of an obligation due 
one party could neve be regarded as consideration for a contract with another 
party, since in contemplation of law it constituted no detriment, but that a 
promise to perform an act already due another, since it created a new right, 
might be so regarded. POoLL., Cont’s, 1st ed., 158, 159. As examples of this 
later class, he cited Shadwell v. Shadwell, 9 C. B. N.S. 158, and Scotson v. Pegg, 
6 H. & N. 295. In later editions he receded from this position, and seemed to 
doubt the validity of both performance and promise. POLL., Cont’s, 6th ed., 
175-177. In a recent article, consisting of passages intended for the forth- 
coming seventh edition of his book, he has clearly retaken his first position, and 
in addition has recognized Shadwell v. Shadwell, supra, and Scotson v. Pegg, 
supra, as cases of the performance of, as distinguished from the promise to per- 
form, a preéxisting obligation. A/terthoughts on Consideration, by Sir Fred- 
erick Pollock. 17 L. Quart. Rev. 415 (Oct., 1901). 
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The discussion evoked by this subject, since it turns on the fundamental 
nature of consideration, has been widespread. It has been vigorously contended 
that any detriment in fact should constitute consideration, and that such is 
here found, both in the performance and in the promise to perform. 12 HARV. 
L. REv. 515, ef seg. Sir Frederick Pollock rejects this view with slight argu- 
ment on the ground that detriment in contemplation of law, as distinguished 
from detriment in fact, has always been regarded as the test of consideration. 
He contends that as the cases here under discussion are extremely infrequent, 
the settled principles of contracts should be rigidly applied tothem. It must be 
admitted that detriment in contemplation of law has been the phrase generally 
used by the courts, and yet, in endeavoring to do justice, they have often gone 
far beyond this test in their decisions. Addbott v. Doane, 163 Mass. 433. To 
the results we should look for the law, rather than to phrases which we have 
inherited from the past. Again, while cases involving the point here under dis- 
cussion have been infrequent, cases where the previously existing obligation 
ran between the same parties who attempted to make the new contract have 
been frequent, and as the two classes of cases are so analogous, the decisions in 
one class must have a vital practical influence on the decisions intheother. In 
consequence this discussion ought not to be purely academic. Furthermore 
we should remember that the doctrine of consideration, after centuries of 
development and uncertainty, has only recently begun to assume rigid limita- 
tions. Under these circumstances there seems no sufficient reason for refusing 
to satisfy a business sense of justice by recognizing detriment in fact as the test 
of consideration. 


VESTED INTEREST OF A BENEFICIARY UNDER A POLICY OF LIFE INsUR- 
ANCE. — The nature and the extent of the rights of the beneficiary under a 
policy of insurance are problems which have given rise to much conflict of 
authority. In cases where the beneficiary takes out the policy and pays the 
premiums, or where the insured is under a legal obligation to the beneficiary to 
procure and to maintain the policy, it is very properly held that the insured 
cannot by any act destroy the interest of the beneficiary. But courts almost 
universally go further, and hold that in all cases, unless express provision to the 
contrary is made, whether the above conditions are present or not, the bene- 
ficiary has the same right. Central Bank v. Hume, 128 U.S. 195; but see, 
contra, Clark v. Durand, 12 Wis. 223. The conflict of authority as to the 
extent of the right is so general that it seems impossible to bring the decisions 
into harmony with any legal principle. A recent writer, however, has under- 
taken to define the so-called “ vested interest ” of the beneficiary and to formu- 
late the legal principle upon which it rests. Vested Interest of Beneficiary 
under a Policy of Life Insurance, by Alexander H. Robbins. 53 Central L. J. 
184 (Sept. 6, 1901). The author finds the origin of the doctrine in the pecuniary 
interest which the beneficiary usually has in the life of the insured, and contends 
that the contract is “in the nature of an irrevocable trust.” He further points 
out that the word “vested” means only that the beneficiary has an absolute, 
irrevocable right to the proceeds of the policy upon the happening of all the 
contingencies and the fulfilment of all the conditions. Important results fol- 
low from this limitation. The beneficiary’s right is thus made contingent, and 
the sole present right is to prevent the insured from impairing the future right 
to take the proceeds. 

Mr. Robbins’s contention that the doctrine reaches just results and works out 
the intention of the parties is entirely warranted. But the principles by means 
of which he arrives at his conclusions seem questionable. The language of 
trusts, frequently employed by courts and by writers, seems to have no applica- 
tion. The insured never had any intention of making himself a trustee; on 
the other hand, the obligor cannot be a trustee, since there is in his hands no ves 
to be kept apart for the benefit of the cestzz. 

The theory of contracts that the sole beneficiary may sue directly in his own 
name seems to offer a fair solution. If that general principle be once accepted, 
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it follows that immediately upon the issuing of the policy the beneficiary has, 
irrespective of the intentions of the parties, a vested chose in action, which 
the insured cannot legally destroy by revocation, surrender, assignment, or 
attempted change of beneficiary. The promise, however, of the insurer is not 
to pay absolutely to the beneficiary. It is in reality to pay the beneficiary if 
living at the death of the insured, and, if not, then to pay the insured or any 
person he may designate. If these conditions are not expressly stated yet it is 
submitted that according to the clear intention of the parties this is the fair 
meaning of the words. Whether the desirable results reached by Mr. Robbins 
may be attained on sound principle at all is open to doubt, but it is submitted 
that the doctrines of contract offer the fairest ground upon which to base them. 


IMPOSSIBILITY OF PERFORMING CONTRACTS AS A DEFENSE. — Impossi- 
bility of performance constituted no excuse in the early law for a breach of con- 
tract. To this rule three exceptions are now universally admitted. When per- 
formance is prevented by a change of law, by the death of one of the parties to 
a contract for personal service, or by the destruction of the subject matter of the 
contract, the breach is excused. See 15 Harv. L. REv. 63. These exceptions 
have been recognized on the ground that the parties impliedly agreed that such 
contingencies, and such only, should terminate the obligation. There are two 
objections to accepting this view as final. In the first place the parties generally 
have performance of the contract alone in mind, and therefore to say that per- 
formance was thus conditioned, is pure fiction. See 12 HARV. L. REv. sor. In 
the second place a number of American courts, rightly feeling that justice would 
thereby be furthered, have recognized as excuses contingencies which clearly 
are not covered by these exceptions. Buffalo, etc., Co. v. Bellevue, etc., Co., 165 
N. Y. 247; Lovering v. Buck Mountain Co., 54 Pa. St. 291. Discontented 
with these old arbitrary exceptions, the courts have been groping for a more 
liberal rule. 

Such a rule has been suggested in a recent article. /mpossibility of Perform- 
ance as an Excuse for Breach of Contract, by Frederick C. Woodward. 1 
Colum. L. Rev. 529 (Dec., 1901). “If the contingency,” Mr. Woodward says, 
“which makes the contract impossible of performance is such that the parties 
to the contract, had they actually contemplated it, would probably have regarded 
it as so obviously terminating the obligation as not to require expression, fail- 
ure of performance should be excused.” The proper inquiry is “ Would the 
parties, had their attention been called to the contingency, have thought it un- 
necessary to provide for it in the contract? That is not altering or adding to 
the contract, but merely construing it as already made by the parties.” This 
does not mean that performance is excused by force of an implied condition, 
which, as above stated, would be purely fictitious. The writer’s meaning seems 
to be that as the plan of the parties may be presumed to have been to make 
a just contract, and as in justice certain contingencies ought to terminate the 
obligation, the words by which the parties bind themselves, although appar- 
ently absolute in form, may be construed to mean merely that the parties are 
bound, provided no such contingencies occur. The suggestion is certainly in- 
genious, but is in truth open to the same objection as the rule of implied condi- 
tions. Had the parties carefully considered all the possible contingencies, they 
would doubtless have agreed that such a contract was just, but their minds were 
concerned only with the making of a contract which they regarded as certain of 
performance, and they therefore used words which clearly imposed an absolute 
obligation, and which have always been regarded in that light at law. To con- 
strue them otherwise would be a clear violation of the meaning of words. 

The truth of the matter is that the courts of law, recognizing the injustice of 
enforcing under all circumstances an absolute legal obligation, have interposed 
in certain cases what must be regarded as an equitable defense. Such a recog- 
nition of equitable principles at law is not unprecedented. Thus, a fraudulent 
vendee, who is in the position of a constructive trustee, has been held liable to 
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his vendor in trover. 1 HARV. L. REv. 4, note 2. If the courts will recognize 
this truth they will then be in a position to cast aside arbitrary fictions, and 
accept a rule working justice in all cases. A proper rule, it is suggested, is that 
impossibility should be recognized as a defense wherever it seems reasonable 
that, had the contingency which renders performance impossible been contem- 
plated by the parties, they would have both agreed that its introduction into 
the contract, as a condition terminating the obligation, would be just. 


STATUTORY JURISDICTION OVER CRIMEs.— Whatever doubt there may be 
as to the early common law, it is now well settled that the crime of murder is 
committed at the place where the fatal blow is struck, irrespective of the place 
of death. UY S. v. Guiteau, 1 Mackey (D. of Col.) 498. Numerous statutes 
have been enacted that if a blow is inflicted without the state and death ensues 
therefrom within the state, the offence may be punished where such death occurs. 
Under these statutes, trials resulting in convictions have occurred at the place of 
death. Zyler v. People, 8 Mich. 320; Comm.v. Macloon, 101 Mass. 1. These 
statutes have recently been assailed as exercising extra-territorial jurisdiction 
over crimes — attempts in one jurisdiction to punish a crime committed in 
another. Responsibility for Crime in Cases where the Criminal Act ts Com- 
mitted in one Jurisdiction and takes Effect in Another, by Merle I. St. John. 
3 Brief 422 (Oct., 1901). The difficulty seems to arise from a misapprehension 
of the crime that is being punished. It is true that a state cannot inflict pun- 
ishment when the criminal act has been committed beyond its jurisdiction. 
Yet whoever causes a prohibited event to happen within a state has clearly 
made himself amenable to the law of that jurisdiction, regardless of whether he 
has been physically present or not. U. S.v. Davis, 2 Sumn. (U. S. Cire. Ct.) 
482; Lindsey v. State, 38 Oh. St. 507. Homicide consists of a physical act and 
a chain of consequences which finally culminate in death. In the crime of 
murder the common law selects from this chain the application of the fatal force 
as the criminalact. But the state may if it wills select any other consequence 
and enact that whoever causes that consequence to occur within its borders 
shall be guilty of a crime, and whether it calls that crime murder or by some 
other name is quite immaterial. It is not the application of the fatal force that 
is here punished but a consequence thereof happening in a state whose people 
are injured by and whose laws prohibit such an occurrence. The statutes in 
question, therefore, create an offense not known perhaps to the common law — 
the offense of causing death — and this peculiar crime only occurs when the 
victim dies. Thus two distinct crimes are here committed; one, the common- 
law crime of murder, punishable only in the jurisdiction where the blow is struck, 
the other, the statutory offense of causing death, punishable in the state where 
death occurs. 


STUDIES IN AUSTRALIAN CONSTITUTIONAL LAw. By A. Inglis Clark, Judge 
of the Supreme Court of Tasmania. Melbourne: Charles F. Maxwell. 
Igol. pp. xvi, 446. 8vo. 

This is a book which should interest all students of our own system of consti- 
tutional law; and we heartily commend it to them. It gives the text of the 
Act of the Imperial Parliament which has united under a Federal Constitu- 
tion those six states which now compose the Commonwealth of Australia, 
since the first day of the twentieth century; and this is accompanied by an 
instructive treatise and commentary on its leading provisions. What the 
author has undertaken is more exactly indicated in the title of his work and 
in his own words when he says: “The time has not yet arrived for a compre- 





420 HARVARD LAW REVIEW. 


hensive and elaborate commentary upon it; and all that will be attempted in 
this volume will be a consideration of some of its fundamental and more pro- 
minent features.” 

The Australian constitution enacted by the Imperial Parliament in July, rgoo, 
was largely modelled on our Federal instrument. Some of the points of differ- 
ence are full of instruction: the fact for instance that in Australia free trade 
among the States is expressly secured ; that the Federal government is allowed, 
in terms, to provide for bounties on the production or export of goods, for bills 
of exchange and promissory notes, insurance and banking, other than State 
insurance and banking, trade-marks, trading and financial corporations, mar- 
riage and divorce, invalid and old-age pensions; and that the Supreme Federal 
Court has final appellate jurisdiction on questions of local as well as Federal law. 

The author, formerly attorney-general of Tasmania, is a careful and learned 
writer, who cites freely the apposite decisions of our own Supreme Court 
with a remarkable general accuracy. Now and then there is a slight error 
or inadvertence, as when some of the earlier decisions in the second volume of 
Dallas are attributed to the Supreme Court. The decisions of that tribunal do 
not begin till page 399. 

In discussing the clause which gives jurisdiction in Australia to the Federal 
Supreme Court in all cases “ between a State and a resident of another State,” 
(the instrument does not speak of “citizens” ; that word occurs but once, and 
then only in reference to foreign powers), the effect of our eleventh amendment 
upon the like clause in our constitution seems not to be quite accurately con- 
ceived. That amendment did not purport to change our constitution. It merely 
construed it and overruled the decision of the Supreme Court in Chisholm v. 
Georgia. Therein it furnished an extremely interesting instance of the people 
acting in their ultimate judicial capacity. This matter is well expounded in 
Hans v. Louisiana, 134 U. S. 1. What, then, under these circumstances, it 
may well be asked, is the true meaning in Australia of the clause above quoted ? 
Is it, as our author seems inclined to think, that which our Supreme Court put 
upon the like clause in our own constitution, in Chisholm v. Georgia? Or that 
which our supremest tribunal, the people of the United States, put upon the 
same clause in the eleventh amendment, acted upon as it was by the Supreme 
Court, in dismissing all other cases then on the docket, and approved (as an 
original question), as it has been by the Supreme Court in 1889, in Hans v. 
Louisiana, 134 U.S.1? That is, indeed, a pretty question. There is another 
clause of the Australian constitution (s. 78) that seems to enable the Federal 
parliament to confer this jurisdiction on the courts. The excellent “ Annotated 
Constitution of Australia,” by Quick and Garrand, denies the doctrine of Chzs- 
holm v. Georgia in its application to the Australian document. 

In saying that “ President Jefferson on one occasion refused to obey a manda- 
mus granted by the court to compel the admission of an applicant for a judicial 
office to which he had been appointed by the President's predecessor,” the au- 
thor misremembers Marbury v. Madison. No mandamus to a President has 
ever been issued, and no President has ever yet had occasion to discharge his 
undoubted duty of disregarding such a precept. 

These things, however, are but trifling qualifications of an accuracy that is 
remarkable in the task of dealing with a branch of law and a set of cases so 
foreign to the ordinary studies of an English lawyer. 

In considering the regulation of “trade and commerce with other countries 
and among the States,” the writer takes the view that the power is exclusive. It is 
true, as we have said, that section 92 of the Australian instrument expressly pro- 
vides for free trade among the States; and thus one point is settled there, which 
may still be debated among us; but that obscure bugaboo, the “ Police Power,” 
remains; and in view of that fact it is pathetic to see the confidence which the 
writer expresses that the judges in Australia are to be saved the distressing diffi- 
culties that have embarrassed our tribunals in coérdinating State and Federal 
power in dealing with this subject. 

The author is too respectful to some of our decisions, or rather to the exposi- 
tion and reasoning of them; especially to that poor conceit, when put asa 





BOOKS AND PERIODICALS. 421 


general proposition, about the silence of Congress being equivalent to an Act 
of Congress. It is to be hoped that the Australian Court will consult the things 
that make for its peace in not trying to follow our court too closely into the 
hopeless mazes on this subject in which it is still struggling. Let the new tri- 
bunal, rather, at once recognize that it is mainly for the Federal legislature and 
not the courts to draw the line between what the States may and may not do in 
the dim region that connects the local power of legislation with the Federal 
power of regulating interstate and foreign commerce ; and that in the main, so 
far as the Federal Courts are concerned, the States must be allowed to go on 
as before in regulating their own internal affairs. The true line there has been 
suggested in some opinions of Kent, and of Taney, Curtis, and Gray, — rather 
than in many of the best known and oftenest quoted decisions of the Supreme 
Court, which on some fundamental matters has still to find sure footing. 

There are many interesting points about this great new instrument in Aus- 
tralia which one would like to touch on, but space and time fail. Let us refer 
only to a radical difference between the Australian constitution and ours, not 
overlooked by Judge Clark, namely, that we ground ours on the authority of our 
own people, while theirs, in a legal sense, rests ultimately on an Act of the 
Imperial Parliament. In both cases the power that made can unmake. In the 
case of Australia an Act of the Imperial Parliament which repealed this “ Con- 
stitutional Act,’’ would be in the strictest sense a legal proceeding ; “ uncon- 
stitutional but legal,” as they say in England. J. B. T. 


SELECT PLEAS OF THE Forest. Edited by G.J.Turner. Publications of the 
Selden Society, vol. 13. London: Bernard Quaritch. Igo. pp. cxxxix, 
192. 4to. 

ou cannot examine this book without perceiving clearly why the extension 
of the royal forests contributed to the downfall of John, and why the revival of 
ancient forest rights contributed to the downfall of Charles the First. The 
book is indeed of vast interest both to students of English constitutional history 
and to persons in search of vivid presentations of medizval society. 

Heretofore Manwood’s Laws of the Forest and Coke’s Fourth Institute, 
chapter 73, have been the chief authorities upon the subject; but those old vol- 
umes cannot compete with this new one for the esteem of the reader who wishes 
to gain a lively conception of what the forest law actually was and what the 
forest courts actually did and what a man’s life in the forest actually involved. 
It is one thing to be told by a treatise that the king had in ancient times the 
prerogative of declaring any part of the realm a forest, that in this forest game 
could not be disturbed by any one without the king’s license, that in this forest 
the trees and the undergrowth had to be left undisturbed as homes for the 
game, that in this forest houses could not be built, that these regulations limited 
the rights of the persons nominally owning the land, and that all these regula- 
tions, and many more, were administered by courts composed of appointees of 
the crown, acting with severity in accordance with the interest of the appointing 
power; and it is quite another thing to read the memorials of the actual trans- 
actions of the forest authorities, containing small but dramatic pictures of the 
excitements of life in the precincts where every man was a poacher either za 
esse or in posse and was treated a where no man had the normal 
rights to use his own land as he wished, and where the possession of a bow or 
of fresh meat or of a stick of wood was an embarrassing piece of circumstantial 
evidence. 

The extracts in this volume extend from 1209 to 1334, thus embracing the 
time of the Great Charter of 1215 and the Charter of the Forest of 1217. Upon 
almost every page may be found matter of lively interest; but the reader who 
is in too great haste to read the whole may be grateful for references to pages 
2, 3, 9, 10, 14, 15, 18, 19, 21, 28, 84, 92, 94, 99-102, I10 and I1g-12I. 

The Introduction, entitled The Forests in the Thirteenth Century, treats 
of: I. The Forest and the Beasts of the Forest; II. The Forest Officers ; 
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III. The Lesser Courts of the Forest; IV. The Forest Eyre; V. The Regard ; 
VI. The Clergy; VII. The Extent of the Forests; VIII. The Chase, the 
Park, and the Warren. The Introduction corrects errors found in Manwood’s 
Laws of the Forest, and furnishes exactly the apparatus needed for intelligent 
examination of the extracts. It distinctly recognizes that the readers for whom 
the Selden Society’s volumes are prepared wish to examine the documents for 
themselves and do not need to be told in the Introduction what they are to find 
in the documents. The work of the editor has included the preparation of an 
extremely useful Glossary. E. W. 


A TREATISE ON FEDERAL PRACTICE, including practice in bankruptcy, admi- 
ralty, patent cases, foreclosure of railway mortgages, suits upon claims 
against the United States, equity pleading and practice, receivers and 
injunctions in the state courts. By Roger Foster. Third edition. Re- 
vised and enlarged. 2vols. Chicago: Callaghan & Co. Igol. pp. clxxxv, 
799, xi, 855. 8vo. 

Practitioners will welcome a new edition of this useful text-book. The first 
edition, published in 1890, became inadequate almost immediately because of the 
passage in 1891 of the Evarts Act, creating the Circuit Courts of Appeals. A 
second edition was, therefore, issued in 1892. As the Judiciary Act of 1887, affect- 
ing the jurisdiction of the Circuit Courts, had then been in force but five years 
and the Evarts Act had been in force less than a year, many questions in regard 
to the construction of both acts, but especially the latter, had not been answered 
by the courts. During the past nine years much that was unsettled in 1892 has 
become clear, and the second edition had for some time been wholly inadequate. 
The new edition seems to have been carefully prepared. About two hundred 
pages have been added to the text, and the table of cases records nearly double 
the citations of the former edition. The subject of practice in bankruptcy is 
dealt with for the first time in this edition; the first chapter, which deals with 
the important subject of jurisdiction,—a subject especially affected by the 
recent statutes — has been expanded to about three times its former size, and 
large additions as well as judicious condensation are to be found in most of the 
chapters of the book. It is likely to add to its reputationeas the best text-book 
on the, subject with which it deals. Ss. W. 


A TREATISE ON THE RIGHTS AND PRIVILEGES GUARANTEED BY THE 
FOURTEENTH AMENDMENT TO THE CONSTITUTION OF THE UNITED 
STATES. By Henry Brannon. Cincinnati: W. H. Anderson and Co. 
I90I. pp. ix, 562. 8vo. 

The purpose of the present work is to treat only the more important sections 
of the Fourteenth Amendment, that is, the first and the fifth. The author takes 
up the different rights and privileges which are conferred and attempts to show 
how the courts, in applying the very broad words of the amendment to the facts 
in different cases, have defined these rights, and what have been considered as 
within the letter or spirit of the provisions. In spite of the fact that the work 
is called by its author a “treatise,” it is in reality little more than a compilation 
of decisions. There is almost no discussion of the underlying principles except 
such as is found in quotations from the opinions of the judges. The professed 
aim of the book is to present and make accessible materials for a study of the 
subject rather than to give a thorough analysis of the cases and of the different 
arguments. Naturally when such a method is adopted, there is little in the 
result to interest the student or the reader and it will be useful only to one 
searching for authorities. Such a treatment cannot be other than disappoint- 
ing in view of the fact that the multitude of cases which have arisen and are 
constantly coming before the courts create a demand for a treatise in fact —a 
thorough and discriminating study of the limitations that have been made and 
of the reasons which have influenced the courts in arriving at their decisions. 
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The only assistance, however, that this work furnishes is that of a large collec- 
tion of cases and an index which, while questionable as far as the arrangement 
and headings go, is full and minute. 

Moreover the substance of the present work is still less to be commended. 
Some principles of constitutional law are fairly and correctly stated, but only 
too often the reasoning is weak and the need of careful discrimination is 
apparent. For example, in one place the author in treating citizenship says 
that “ children born abroad of citizens temporarily residing abroad, though born 
abroad, are citizens because ‘subject to the jurisdiction’ of the United States in 
the same sense as ambassadors and thus under the amendment are citizens as 
they surely would be before it.” This is unfortunately typical not only of the 
reasoning, but of the style and treatment throughout the book. 


CYCLOPEDIA OF LAW AND PROCEDURE. Edited by William Mack and 
Howard P. Nash. Vol. II. Affidavits to Appeal and Error. New York: 
The American Law Book Company. 1901. pp. 1093. 4to. 

This is the second volume of the Cyclopedia, the first volume of which was 
reviewed in 15 HARV. L. REv. 245. In general it continues the plan of that 
volume. As space for the treatment of each subject is, in a work of this kind, 
necessarily restricted, it is natural, and perhaps inevitable, that the text should 
contain only a bare statement of the approximate result of the decisions, with 
little or no discussion of principles. The apparent effect is to make the work 
valuable mainly as an index to the cases and authorities. 


BAILMENTS — A COMMENTARY ON THE LAW OF CUSTODY AND POSSESSION. 
By Wyatt Paine. London: Sweet and Maxwell, Limited. Igo. pp. 
Ixxxvi, 550. 8vo. 


A BRIEF ON THE MODES OF PROVING THE FACTS ON THE TRIAL OF CIVIL 
OR CRIMINAL CASES. By Austin Abbott. Second edition by the publish- 
ers’ editorial staff. Rochester: The Lawyers’ Codperative Publishing Co. 
I90I. pp. xxii, 653. 8vo. 


A HANDBOOK OF THE CODE OF CIVIL PROCEDURE. By Carlos C. Alden. 
New York: Baker, Voorhis & Co. Igol. pp. vi, 170. 8vo. 


COMMERCIAL TRUSTS. THE GROWTH AND RIGHTS OF AGGREGATED CAPITAL. 
By John R. Dos Passos. New York and London: G, P. Putnam’s Sons. 
IQ0I. pp. vili, 137. I2mo. 


STUDIES IN HISTORY AND JURISPRUDENCE. By James Bryce. New York and 
London: Oxford University Press, American Branch. Igo. pp. xxiii, 
926. 8vo. 


A STUDY OF THE UNITED STATES STEEL CORPORATION IN ITS INDUS- 
TRIAL AND LEGAL AsPECT. By Horace L. Wilgus. Chicago: Callaghan 
& Co. Igol. pp. xiii, 222. 8vo. ; 
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